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GEORGE E. ROBERTS ON SOUTH AMERICAN TRADE. 


In the Foreign Department of this issue of the Banking Law Journal 
will be found an article on trade relations of the United States and 
South America, written expressly for this magazine by George E. 
Roberts, Vice-President of the National City Bank of New York. An 
editorial review of the article is unnecessary on our part, for the reason 
that its author is so well known as an economic and financial writer 
of unusual clearness of expression that his own name attached to his 
product will attract every reader who turns these pages. It is suffi- 
cient to say that Mr. Roberts handles the subject of South American 
Trade with his, wonted skill and comprehensiveness. The reader will 
grasp it all by a careful perusal. 


SEFEEEEEED 


THE DEVELOPMENT OF SOUTH AMERICA. 


If there is a country in the world which ranks with the United States 
in substantial development it is South America. This statement is 
made positive by the leading article in our Foreign Department in 
this issue, which is devoted to “South American Finances and 
Resources,” and which tells the story of the material progress of the 
southern half of the hemisphere in the most comprehensive and most 
impressive manner of anything that has so far been reduced to a 
single magazine article. It was written expressly for the Banking 
Law Journal by A. H. Baldwin, Assistant Manager of the Foreign 
Trade Bureau of the Guaranty Trust Company of New York, and its 
every paragraph reveals a perfect mastery of the subject. Mr. Bald- 
win very lucidly points to many important facts concerning the finan- 
cial conditions and resources of the various subdivisions of South 
America, and especially makes plain the advantages to be gained by 
the United States becoming a factor in the development of that vast 
region. He forcibly supports this suggestion by saying that “the last 
four years have shown that there is almost no limit that may be set to 
the accomplishment of which our country is capable, both in the field 
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of production and in that of finance, when the spur of sternest neces- 
sity is applied. Now it may also be seen that even the lesser stimulus 
of exceptionally great opportunity for the support of foreign promo- 
tion by capital investment in railroads and other utilities, in land 
development, and in shipping and mining, will be sufficient to further 
inspire our limitless energies to meet these after-war necessities.” 
Mr. Baldwin shows further that the sympathies and lives of the two 
great divisions of the Western Hemisphere are becoming more and 
more entwined, thereby replacing suspicion and distrust which for- 
merly existed. He shows that our war activities have given the 
United States a reputation in material development that makes it an 
important factor in foreign trade and finance. 

The photographs used in illustrating the South American story 
were furnished by the Mercantile Bank of the Americas, a most 
important and essential adjunct to the progress of the Latin countries. 
This institution is establishing branches wherever they may be needed 
in the great work of development which has been instituted. 

Another highly interesting and valuable article on South America’s 
financial condition is entitled “Development of American Banking 
Facilities for Foreign Trade.” 

Canada, our northern neighbor, will be treated in an exhaustive 


article in the Foreign Department of the September issue of the 
Banking Law Journal. 


eee 


STATE BANKS AND TRUST COMPANIES IN FEDERAL 
RESERVE SYSTEM. 


Sixteen state banks and trust companies joined the Federal Reserve 
system during the month of June. Among these were the People’s 
Bank of Buffalo and the Bank of Buffalo. The sixteen new members 
have aggregate resources of more than 60 million dollars. 

The percentage of state banking institutions which have become 
members of the Federal Reserve system is net so large. There are 
approximately 20,000 state banks and trust companies in the United 
States. Of these 8,500 are eligible for membership and 1,047 of them 
have joined. These figures show roughly that something like 12.3 
per cent. of the eligible state institutions have taken advantage of 
their eligibility. F 

When the resources of the state bank members are considered, 
instead of their numbers, the percentage is much higher. In the 
annual report of the Federal Reserve Board, dated January 31, 1919, 
it is stated that the 8,500 eligible state banks have total resources of 
about $13,500,000,000. The Federal Reserve Bulletin for July contains 
the statement that the total resources of the 1,047 state members are 


- 
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more than $8,000,000,000. So, it figures out that there is already in 
the Federal Reserve system almost 60 per cent. of the total available 
staté bank resources. This means that the system has made a strong 
appeal to the state banks, especially the larger ones. 


PREP E 


BANK MANAGEMENT OF TRUSTS AND ESTATES. 


To the average person’s way of thinking, acting as guardian of the 
estate of an infant or a lunatic, or carrying out the provisions of a 
will in the capacity of executor, or taking over the property of an 
insolvent as receiver seems to be a little outside the domain of a 
regular banking business. 

For a long time the trust companies have been authorized to exer- 
cise these and other fiduciary powers. But they operated quietly and 
comparatively few people knew what a trust company could do, in 
addition to receiving deposits and cashing checks drawn on it. 

Now, through amendments to the Federal Reserve Act, the national 
banks throughout the country may exercise these same trust powers, 
which were confided formerly to the trust companies alone among 
the banking institutions. And in New York the same rights have, by 
statute, been extended to banks organized under the laws of that 
state. 

At the same time various classes of banks are busily telling the 
public that they have the power to act as executors, administrators, 
guardians, trustees and so on. And they are explaining to the public 
why the bank makes a more satisfactory executor, administrator, 
guardian or trustee than the individual does. In time the banks will 
handle the vast amount of this trust business. This is bound to come 
because it is a fact that, for many obvious reasons, a corporation is far 
more efficient and dependable in a fiduciary capacity than an indi- 
vidual and in time the people are going to find this out. 

The amount of this business cannot be computed with accuracy. 
But it is bound to be large. It stands to reason that the entire wealth 
of the country passes once in every generation by will or under the 
laws of intestacy. And a substantial portion of the country’s wealth 
is constantly in the hands of guardians, trustees or receivers. Let the 
statisticians say how much it amounts to. 

In view of this situation it would seem highly desirable that officials 
of banks, which intend or expect to transact a trust business of any 
proportions, should acquaint themselves with the general purport of 
the statutes which have to do with the regulation of the various 
classes of estates and the persons to whose care the estates are 
entrusted. They should know what the law requires of an executor 
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or other fiduciary, what their duties are and when and how they are to 
be performed. 

And so, to meet this seeming need, there is published in this issue 
the first of a series of articles on the management of estates as regu- 
lated by the statutes in force in New York. The series will cover 
every phase of estate management—the execution and form of wills, 
the appointment and duties of executors, guardians and other fidu- 
ciaries, commissions and compensation, investments, payment of 
claims, distribution of estates, accountings, etc. It is hoped that the 
information here presented will prove of value to those who are inter- 
ested in branching out in this new banking field. 


SOFSSSS000 


PARTNER NOT LIABLE ON CO-PARTNER’S GUARANTY OF 
BONDS SOLD TO BANK. 


When a bank purchases bonds issued by a corporation, the solvency 
of which is doubtful, it is a wise precaution to secure the guaranty of 
some third person that the bonds, both as to principal and interest, 
will be paid. If the bank takes this precaution and the corporation 
defaults in payment, then the bank is in a position to call upon the 
guarantor to make good. That is to say, the bank can compel the 
guarantor to make good, provided the contract of guaranty is binding. 
This suggests that in such cases it is well for the bank to go a step 
further and make sure that the contract of guaranty is valid. 

Among the decisions published in this issue is one wherein a bank 
purchased corporate bonds from a partnership upon a guaranty, signed 
in the name of the partnership, and when the bank brought suit, after 
default by the corporation, the court held that the contract of guaranty 
was void and that the bank could not recover. The case referred to is 
First National Bank of Ann Arbor v. Farson, recently decided by 
the New York Court of Appeals. 

The facts, as brought out in the opinion, showed that the plaintiff 
‘bank bought five $1,000 bonds from a salesman, representing the 
defendants, who were partners carrying on the business of buying and 
selling bonds and other securities. The bonds were issued by an 
irrigation company, and the bank felt doubtful as to the ability of 
the company to pay the bonds at maturity. ‘The salesman, in nego- 
tiating the sale, offered to guarantee the principal and interest of the 
bonds. He had been authorized to do this by one of the partners. 
The bank took the bonds and in closing the sale the cashier of the 
partnership, having been authorized by the member already referred 
to, delivered to the bank the written guaranty signed in the name of 
the firm to the effect that: “For value received we hereby guarantee 
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payment of principal and interest promptly at maturity of the follow- 
ing bonds,” etc. 

When the bonds matured the corporation defaulted as to principal, 
and had already defaulted as to interest. The bank thereupon brought 
suit against the defendants to enforce the guaranty. One of the 
defendants is referred to by the court as the surviving member of the 
partnership. So, we assume that the partner, who authorized the 
contract of guaranty, had died before the action was commenced. The 
other defendant, the court stated, had entered into some sort of a 
contract with the surviving member, which would render him liable 
on the guaranty, provided the surviving member were liable. 

The court decided that, under the circumstances, the surviving 
member was not liable on the guaranty. He had not expressly author- 
ized the giving of the guaranty. And it is not within the scope of 
the authority of a member of a commercial partnership to bind his 
partners, or the firm, by contracts of guaranty or suretyship. 


FEESESECECE 


NEW YORK INCOME TAX LAW UNCONSTITUTIONAL. 


Judge Knox of the United States District Court for the Southern 
District of New York, in deciding the case of Yale & Towne Manu- 
facturing Co. v. Eugene M. Travis, Comptroller, has ruled that the 
personal income tax law of New York State violates the Constitu- 
tion, in so far as it affects non-residents of the State of New York 
and attempts to collect a tax against them without according to them 
the privileges granted to residents. 

The statute imposes a tax of one per cent. on net income not 
exceeding $10,000, two per cent. upon amounts in excess of $10,000 
and not in excess of $50,000, and three per cent. upon amounts in 
excess of $50,000. 

Residents of the State of New York are entitled to an exemption 
of $1,000, if unmarried, and $2,000 if married or the head of a family. 
They are also entitled to an exemption of $200 for each dependent 
under eighteen years of age, or incapable of self support. These 
exemptions are not granted to non-residents. And residents are 
allowed to make certain deductions in computing net income, while 
non-residents may not make these deductions. 

The Yale & Towne Co., which brought the action, in which the 
question of constitutionality was raised, is a Connecticut corporation, 
authorized to transact business in New York, It employs in its New 
York offices many persons who are residents of New Jersey and Con- 
necticut. Among other things the act requires employers to with- 
hold a certain percentage of the salaries of non-resident employees. 
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In its complaint the company set forth that this would involve it in 
considerable expense and alleged that it had been threatened by the 
Comptroller with the enforcement of penalties if it failed to comply 
with the terms of the statute. 

The company claimed that the statute is unconstitutional on various 
grounds, among which was the contention that it violates Section 2 
of Article IV of the Constitution and the Fourteenth Amendment. 

Section 2 of Article IV provides that “the citizens of each State 
shall be entitled to the privileges and immunities of the citizens in 
the several States.” 

The portion of the Fourteenth Amendment involved reads: “No 
State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States.” 

In holding that the statute is contrary to the above provisions, 
Judge Knox said: “It may be well to inquire what is the nature of 
the discrimination which it is allaged non-residents will be subjected 
to under the operation of the law. The following illustration will 
serve to answer the inquiry: 

“Two persons are employed in this state by the plaintiff. Their 
work is in all respects similar, and each receives a salary of $2,000 
per annum. Assume that each employee is married, one living with 
his wife in New York, the other living with his wife in Connecticut. 
Under the_law as it is written the resident of New York would be 
exempt from taxation, but the resident of Connecticut would be sub- 
ject to a tax of $20. * * * 

'“I am constrained to hold that the provisions of chapter 627 of 
the Laws of the State of New York for the year 1919 are, in so far 
as they attempt to assess, lay and collect a tax upon citizens of the 
United States, who are not residents of the State of New York and 
who are residents of other states, without according them the privi- 
leges and immunities afforded by said act to citizens of the United 
States who are citizens of the State of New York and resident therein, 
are unconstitutional and void. Nothing herein, however, is meant to 
be decided as to the validity of the statute so far as it relates to 
residents of the State of New York.” 

The opinion of the Court in full may be found among the legal 
decisions published in this issue. 


We 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors, The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information 
published will be furnished on application. 


CERTIFICATE OF DEPOSIT ISSUED BY BANK 
PRESIDENT IN PAYMENT OF HIS 
OWN DEBT. 


Pirst National Bank of Sweetwater, Texas, v. Rust, United States Circuit Court of 
Appeals, May 9, 1919. 257 Fed. BRep., 29. 


The president of the defendant bank was indebted to the 
plaintiff on certain land notes. He induced the plaintiff to accept 
in payment of the notes three certificates of deposit, for $2,000 
each, which he signed as president in the name of the bank. In 
an action by the plaintiff against the bank upon the certificates, it 
was held that the plaintiff could not recover, unless the money 
had actually been deposited, as recited in the certificates, and it 
was further held that the burden of showing such deposit rested 
upon the plaintiff. The plaintiff knew that the president was 
using the certificates in payment of his individual debt and, there- 
fore, assumed the risk of the president’s authority. 


In Error to the District Court of the United States for the Northern 
District of Texas; Robert T. Ervin, Judge. 

Action by Anna Rust and husband against the First National Bank 
of Sweetwater, Tex. Judgment for plaintiffs, and defendant brings 
error. Reversed and remanded. 

J. H. Beall, of Sweetwater, Tex. (Beall &+Douthit, of Sweetwater, 
Tex., and Kirby & King, of Abilene, Tex., on the brief), for plaintiff 
in error. e 

R. W.. Haynie, of Abilene, Tex. (Woodruff & Woodruff, of Sweet- 


WOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 167, 755. 
559 
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water, Tex., and Fred Cockrell, of Abilene, Tex., on the brief), for 
defendants in error. 

Before WALKER and BATTS, C. JJ., and GRUBB, D, J. 

GRUBB, D. J. The defendant in error Anna Rust brought suit in 
the District Court on three certificates of deposit, each for $2,000, 
purporting to have been issued by the plaintiff in error. The certifi- 
cates were issued July 5, 1915, and were to mature 11 months after 
date, with 6 per cent. interest. At their maturity the interest was 
paid, and the certificates were extended for one year from their matur- 
ity. Upon presentation for payment, the plaintiff in error denied lia- 
bility and refused payment, and this suit on them was instituted. 

The evidence developed that J. V. W. Holmes was president of the 
issuing bank at the time it is charged that the certificates were issued 
by it; that he owed the defendant in error certain land notes, and, 
being desirous of disposing of the land by which the notes were 
secured, induced the defendant in error by letter to accept in part 
payment of the notes, which were not then due, certificates of deposit 
of the plaintiff in error maturing at the same time the notes matured. 
The evidence shows that the husband of the defendant in error acted 
for her in the transaction with Holmes; that he was familiar with 
Holmes’ handwriting, and knew that the certificates sued on were 
issued in settlement of an individual debt due by Holmes to his wife, 
and knew that the certificates were signed by Holmes, as president 
of the plaintiff in error, and that he had no knowledge of the deposit 
in the bank of the money, called for by the certificates, other than 
the recital of that fact in the certificates themselves, and in a letter 
from Holmes to him. The record, therefore, showed indisputably 
that the defendants in error received the certificates of deposit, know- 
ing that they had been signed and issued by Holmes, and that he had 
used them in payment of his individual debt, and not in the business 
of the bank, for which he assumed to act, 

The defendants in error, this being true, took the risk, in accepting 
the certificates, of the authority of Holmes to sign them in its behalf. 
It is not disputed that it was within his power as president to sign 
certificates of deposit, when the money was deposited in the bank, as 
called for by the certificate. He had no actual authority to issue 
certificates, in the absence of a contemporaneous deposit of the money. 
His general powers would give him apparent authority, as to persons 
dealing with the bank, to act for the bank, in the issue of certificates 
of deposit, in all cases, whether the money was deposited or not. 
The principle, however, is confined to cases where he was not known 
to be acting in his own interest, and not in the interest of the bank. 
If the party dealing with him knew that he was acting in his own 
interest in the matter of the issuance of the certificates, and not in the 
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business of the bank, then the party dealing with him was charged 
with knowledge of his want of authority, if he had none, and of his 
failure to deposit the money, as recited, if he so failed. If Holmes 
issued the certificates sued on, without making a corresponding 
deposit in the bank, and if the defendants in error knew that he used 
the certificates, when issued by him, for his own advantage, as dis- 
tinguished from that of the bank, then they were charged with knowl- 
edge of his want of authority to bind the bank by the issuance of the 
certificates, and could not recover on them. 

The record showing without conflict that the defendants in error 
did know that Holmes, in issuing the certificates, was acting for his 
own advantage, to pay his individual debt with them, the only ques- 
tion Idft for decision is whether there was money deposited by Holmes 
in the bank to cover the issue of the certificates. If none was depos- 
ited in fact, the defendants in error were charged with knowledge of 
that fact, and, from it, with Holmes’ want of authority to bind the 
bank. Ohio Valley Banking & Trust Co. v. Citizens’ National Bank, 
173 Ky. 640, 191 S. W. 433, 438; American Surety Co. v. Pauly, 170 
U. S. 133, 18 Sup. Ct. 532, 42 L. Ed. 977; Hier v. Miller, 68 Kan. 258, 
75 Pac. 77, 63 L. R. A. 952; Claflin v, Farmers’ & Citizens’ Bank, 25 
N. Y. 293; Campbell v. Manufacturers’ National Bank, 67 N. J. Law, 
301, 51 Atl. 497, 91 Am. St. Rep. 438; Amarillo National Bank v. Har- 
rell (Tex. Civ. App.) 159 S. W. 858; Bank v. American D. & T. Co., 
143 N. Y. 559, 38 N. E. 713. The case was tried upon this theory, and 
the only question submitted to the jury was whether or not the money 
was, in fact, deposited in the bank, as recited in the certificates, and, 
on this question, the court below placed the burden upon the defend- 
ant bank. We think the District Judge misplaced the burden of 
proof in this respect. The party who deals with an agent, knowing 
him to be acting in his‘own interest, takes the risk of his having 
authority to so act for his principal, and assumes the burden of estab- 
lishing his authority when he seeks to hold the principal. 

The question, then, arises whether the record presents any evidence 
from which the jury might have legitimately inferred that the deposit 
had been made as recited. If the transaction had not been an indi- 
vidual one of Holmes, the president, the recital in the certificates would 
have been prima facie evidence of the receipt of the money by the 
bank. In view of its having been issued by the president in his indi- 
vidual transaction and accepted by the defendants in error with that 
knowledge, it has no such effect. The letter of Holmes asserting the 
deposit, written in his own interest to defendants in error, has no 
greater effect. The only other evidence relied upon is the declaration 
of McAdams, who was the successor of Holmes as president of the 
bank, made to William Rust, defendant in error, and while he was 
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president, to the effect that the bank had received the money called 
for by the certificates. McAdams claims that he made the declaration 
through mistake, and afterwards corrected it. If McAdams’ declara- 
tion was an admission of, and as such binding on, the bank, the ques- 
tion of its correctness was for the jury to decide. 

We think, however, that the declarations of McAdams, made many 
months after the transaction between defendants in error and Holmes, 
of which he had no personal knowledge, were binding upon the bank 
only as a reply to the demand of the defendant in error, William Rust, 
and not as an admission as to the bank’s receipt of the money from 
Holmes when he signed the certificates of deposit. Even the president 
of a bank is without authority to bind his principal by statements 
merely narrative of past transactions. McAdams’ denial of receipt of 
the money and of liability could be proven as the predicate for the 
instituting of a suit to recover from the bank. If the defendants in 
error had been prejudiced by his admission of the receipt of the money 
by the bank, by having acted or delayed action because of it, the 
bank would be estopped to dispute its correctness. As no injury re- 
sulted, the defendants in error could only offer the statements as ad- 
missions of the bank, through its president, as to a past transaction. 
The president was without authority to bind the bank by such state- 
ments, as admissions. 

In the case of Goetz v. Bank of Kansas City, 119 U. S. 551, 560, 
7 Sup. Ct. 318, 323 (30 L. Ed. 515), the Supreme Court said of similar 
declarations of a bank president: 


“The testimony of one of the plaintiffs and of one of his attorneys 
was offered as to declarations of the president of the bank, made 
several days after the last draft had been discounted, to the effect that 
the bank had become largely involved in certain wool transactions 
with Du Bois as early as July or August, 1881, and would have broken 
off its relations with him if it had not been that this wool matter 
remained unsettled. The testimony was excluded, and rightly so. 
The declarations had no bearing upon the good faith of the officers 
of the bank in the transactions in this case; and, if they had, being 
made some days after those transactions, they were not admissible 
as part of the res gestae any more than if made by a stranger. Evi- 
dence of declarations of an agent as to past transactions of his princi- 
pal are inadmissible, as mere hearsay. Luby v. Hudson River Rail- 
road, 17 N Y. 131, 133; Adams v. Hannibal & St. Joseph Railroad, 74 
Mo. 553 (41 Am. Rep. 333).” 


The declarations of McAdams were incompetent, within the rule 
laid down in the case quoted from. His statement that the books of 
the bank showed that the certificates sued on were issued was an 
admission that past transactions had occurred, and had been evi- 
denced by entries on the bank’s books. Little efficacy would be left 
to the rule against a principal being bound by statements of its agents 





THE BANKING LAW JOURNAL 563 


as to past transactions, if such statements could be made binding on 
the principal by being so made as to disclose that they were based on 
the agent’s inspection of books not shown to have been lost or de- 
stroyed. A result would be that an agent of a principal whose trans- 
actions are evidenced by books could bind the principal by admissions 
as to past transactions by merely putting his admissions in the form 
of statements of the contents of his principal’s books. The books of 
account of the bank were introduced in evidence in the District Court. 
The record fails to disclose that the books were incomplete. The 
register of certificates of deposit did not show the issue of the certifi- 
cates sued upon. It would seem that the bank’s book of account 
should show conclusively, by the balances, whether the bank ever 
received the money, which should have been deposited, when the 
certificates were issued. 

Counsel for the plaintiff in error asserted in argument that they 
do show the money was not received. Counsel for defendants in 
error stated that they were unable to determine what the books 
showed as to the receipt of the money. We conclude that there was 
no legal evidence offered by the defendants in error to support the 
burden resting upon them to show the deposit of the money called 
for by the certificates, and this results in the reversal of the judg- 
ment, and the remanding of the case for further proceedings con- 
formable to this opinion; and it is so ordered, the costs to be taxed 
against the defendants in error. 


AUTHORITY OF TRUSTEE UNDER WILL TO SELL 
SHARES OF STOCK. 


Guaranty Trust Company of New York v. United States Steel Corporation, New 
York Supreme Court, September 18, 1918. 176 N. ¥. Supp., 402. 


A trustee under a will may sell shares of stock, without being 
authorized to do so by the court, where the stock is not one of the 
securities in which trust funds may be invested under the laws 
of the state. This is so even though the will authorizes the 
trustee to retain the stock “without regard to the requirement 
of the law concerning investments by trustees and executors.” 


Action by the Guaranty Trust Company of New York against the 
United States Steel Corporation. On motion by plaintiff for judgment 
on pleadings, bringing on for determination defendant’s demurrer to 


NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 1142. 
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the complaint, on which defendant made cross-motion for judgment. 
Plaintiff’s motion granted, and defendant’s motion denied. 


Stetson, Jennings & Russell, of New York City, for plaintiff. 
William W. Corlett, of New York, for defendant. 


DONNELLY, J. This is a motion by the plaintiff for judgment on 
the pleadings under section 547 of the Code of Civil Procedure, bring- 
ing on for determination defendant’s demurrer to the complaint. The 
defendant makes a cross-motion for judgment on the amended com- 
plaint and its demurrer thereto, upon the ground that the amended 
complaint does not state facts sufficient to constitute a cause of action. 

The sole question presented for decision is whether or not the 
plaintiff, as trustee under the will of David Parish Barhydt, is entitled 
to sell stock of the defendant corporation, which it holds as such 
trustee, without receiving authority from the court to make such a 
sale. The stock in question is not one authorized by the law of this 
state regulating the investment of trust funds. The will. however, 
provides in part as follows: 


“IT give the trustee hereinafter named full power to retain all the 
property invested as it is now, without regard to the requirement of 
the law concerning investments by trustees and executors.” 


The defendant admits that a trustee has power to sell nonlegalized 
securities when there is no provision contained in the trust instru- 
ment with respect to retaining or selling such securities. The de- 
fendant contends, however, that this right to sell said securities is 
due to the fact that the court implies a power to make such sale for 
the reason that the law will not place a trustee in the impossible 
position of holding it responsible for retaining securities which it is 
not authorized to retain, without giving such trustee, by implication, 
the power to sell such securities and purchase in their place other 
securities which are legally authorized; that such rule can have no 
application in this case, because of the provision of the will above 
quoted, which, in effect, legalizes the investment; and that a trustee 
has no inherent right to sell such nonlegalized securities. On the 
other hand, it is contended by the plaintiff that it is the duty of the 
trustee to sell nonlegalized securities unless prohibited by the trust 
instrument, and that mere authority to hold such securities is not a 
prohibition of the power of sale. I hold the latter rule to be the 
correct one. Howe v. Lord Dartmouth, 7 Ves. 137; In re Roth, 74 
L. T. 50; Toronto General Trust Co. v. C., B. & Q. R. R., 64 Hun, 1, 
17 N. Y. Supp. 593, affirmed 138 N. Y 658, 34 N. E. 514. The case of 
Geyser Co. v. Stark, 106 Fed. 558, 45 C. C. A. 467, 53 L. R. A. 684, 
simply holds that, inasmuch as the stock therein referred to was in 
the name of a trustee, the corporation was put upon inquiry as to 
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whether or not the trustee had power to transfer the same. Such an 
inquiry in this case will disclose that the trustee has such power. 


Plaintiff’s motion granted; defendant’s motion denied, with $10 
costs. Settle on notice. 


RIGHT OF MANUFACTURER TO REFUSE TO DEAL. 
WITH PRICE CUTTERS. 


United States v. Colgate & Company, United States Supreme Court, June 2, 1919. 
39 Sup. Ct. Bep., 465. 


A corporation engaged in the manufacture of toilet articles may 
notify wholesale and retail dealers that its goods are to be resold 
at certain specified prices and it may refuse to sell further goods 
to any dealer found seiling at reduced prices. Such action on the 
part of the ccrporation does not violate the provisions of the 
Sherman Anti-Trust Act, nor any other law of the United States 


In error to the United States District Court for the Eastern District 
of Virginia. 

Colgate & Co. was indicted for an alleged violation of the act en- 
titled “An act to protect trade and commerce against unlawful re- 
straints and monopolies,” approved July 2, 1890, commonly known as 
the Sherman Anti-Trust Act, and, a demurrer having been sustained 
and the indictment quashed (253 Fed. 522), the United States brings 
error. Affirmed. 

Mr. G. Carroll Todd, Asst. Atty. Gen., for the United States. 

Mr. Charles S. Hughes, of New York, N. Y., for defendant in error. 

Mr. Justice MCREYNOLDS delivered the opinion of the Court. 

Writs of error from District Courts directly here may be taken by 
the United States “from a decision or judgment quashing, setting 
aside, or sustaining a demurrer to, any indictment, or any court 
thereof, where such decision or judgment is based upon the invalidity, 
or construction of the statute upon which the indictment is founded.” 
Act. March 2, 1907, c. 2564, 34 Stat. 1246 (Comp. St. § 1704). Upon 
such a writ “we have no authority to revise the mere interpretation 
of an indictment and are confined to ascertaining whether the court 
in a case under review erroneously construed the statute.” “We must 
accept that court’s interpretation of the indictments and confine our 
review to the question of the construction of the statute involved in 
is decision.” United States v. Carter, 231 U. S. 492, 493, 34 Sup. Ct. 
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173, 174 (58 L. Ed. 330); United States v. Miller, 223 U. S. 599, 602, 
32 Sup. Ct., 323, 324 (56 L. Ed. 568). 

Being of opinion that “the indictment should set forth such a state 
of facts as to make it clear that a manufacturer, engaged in what was 
believed to be the lawful conduct of its business, has violated some 
known law before it can be haled into court to answer the charge of a 
commission of a crime,” and holding that it “fails to charge any 
offense under the Sherman Act [Act July 2, 1890, c. 647, 26 Stat. 209], 
or any other law of the United States, that is to say, as to the sub- 
stance of the indictment and the conduct and act charged therein,” 
the trial court sustained a demurrer to the one before us. Its reason- 
ing and conclusions are set out in a written opinion. 253 Fed. 522. 

We are confronted by an uncertain interpretation of an indictment 
itself couched in rather vague and general language. Counsel differ 
radically concerning the meaning of the opinion below and there is 
much room for the controversy between them. 

The indictment runs only against Colgate & Co., a corporation en- 
gaged in manufacturing soap and toilet articles and selling them 
throughout the Union. It makes no reference to monopoly, and pro- 
ceeds solely upon the theory of an unlawful combination. After set- 
ting out defendant’s organization, place and character of business, and 
general methods of selling and distributing products through whole- 
sale and retail merchants, it alleges: 


“During the aforesaid period of time, within the said Eastern dis- 
trict of Virginia and throughout the United States, the defendant 
knowingly and unlawfully created and engaged in a combination with 
said wholesale and retail dealers, in the Eastern district of Virginia 
and throughout the United States, for the purpose and with the effect 
of procuring adherence on the part of such dealers (in reselling such 
products sold to them aforesaid) to resale prices fixed by the de- 
fendant, and of preventing such dealers from reselling such products 
at lower prices, thus suppressing competition amongst such whole- 
sale dealers, and amongst such retail dealers, in restraint of the afore- 
said trade and commerce among the several States, in violation of the 
act entitled ‘An act to protect trade and commerce against unlawful 
restraints and monopolies,’ approved July 2, 1890.” 


Following this is a summary of things done to carry out the pur- 
poses of the combination: Distribution among dealers of letters, tele- 
grams, circulars and lists showing uniform prices to be charged; 
urging them to adhere to such prices and notices, stating that no 
sales would be made to those who did not; requests, often complied 
with, for information concerning dealers who had departed from speci- 
fied prices; investigation and discovery of those not adhering thereto 
and placing their names upon “suspended lists” ; requests to offending 
dealers for assurances and promises of future adherence to prices, 
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which were often given; uniform refusals to sell to any who failed 
to give the same; sales to those who did; similar assurances and 
promises required of, and given by, other dealers followed by sales 
to them; unrestricted sales to dealers with established accounts who 
had observed specified prices, etc. 

Immediately thereafter comes this paragraph: 


“By reason of the foregoing, wholesale dealers in the aforesaid 
products of the defendant in the Eastern district of Virginia and 
throughout the United States, with few exceptions, resold, at uniform 
prices fixed by the defendant, the aforesaid products, sold to them 
by the defendant, and refused to resell such products at lower prices 
to retail dealers in the state where the respective wholesale dealers 
did business and in other states. For the same reason retail dealers 
in the aforesaid products of the defendant in the Eastern district of 
Virginia and throughout the United States resold, at uniform prices 
fixed by the defendant, the aforesaid products, sold to them by the 
defendant and by the aforesaid wholesale dealers, and refused to sell 
such products at lower prices to the consuming public in the states 
where the respective retail dealers did business and in other states. 
Thus competition in the sale of such products, by wholesale dealers 
to retail dealers, and by retail dealers to the consuming public, was 
suppressed, and the prices of such preducts to the retail dealers and 
to the consuming public in the Eastern district of Virginia and 
throughout the United States were maintained and enhanced.” 


In the course of its opinion the trial court said: 


“No charge is made that any contract was entered into by and on 
the part of the defendant, and any of its retail customers, in restraint 
of interstate trade and commerce, the averment being, in fact, that it 
knowingly and unlawfully created and engaged in a combination with 
certain of its wholesale and retail customers, to procure adherence 
on their part, in the sale of its products sold to them, to resale prices 
fixed by the defendant, and that, in connection therewith, such whole- 
sale and retail customers gave assurances and promises, which re- 
sulted in the enhancement and maintenance of such prices, and in 
the suppression of competition by wholesale dealers and retail dealers, 
and by the latter to the consuming public. * * * 

“In the view taken by the court, the indictment here fairly presents 
the question of whether a manufacturer of products shipped in inter- 
state trade, is subject to criminal prosecytion under the Sherman Act, 
for entering into a combination in restraint of such trade and com- 
merce, because he agrees with his wholesale and retail customers, 
upon prices claimed by them to be fair and reasonable, at which the 
same may be resold, and declines to sell his products to those who 
will not thus stipulate as to prices. This, at the threshold, presents 
for the determination of the court, how far one may control and dis- 
pose of his own property; that is to say, whether there is any limita- 
tion thereon, if he proceeds in respect thereto in a lawful and bona 
fide manner. That he may not do so, fraudulently, collusively, and 
in unlawful combination with others, may be conceded. Eastern 
States Retail Lumber Dealers’ Association v. United States, 234 U. S. 
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600, 614, 34 Sup. Co. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788. But it 
by no means follows that, being a manufacturer of a given article, he 
may not, without incurring any criminal liability, refuse absolutely 
to sell the-same at any price, or to sell at a named sum to a customer, 
with the understanding that such customer will resell only at an 
agreed price between them, and should the customer not observe the 
understanding as to retail prices, exercise his undoubted right to de- 
cline further to deal with such person.* * * 

“The pregnant fact should never be lost sight of that no averment 
is made of any contract or agreement having been entered into 
whereby the defendant, the manufacturer, and his customers, bound 
themselves to enhance and maintain prices, further than is involved 
in the circumstances that the manufacturer, the defendant here, re- 
fused to sell to persons who would not resell at indicated prices, and 
that certain retailers made purchases on this condition, whereas, 
inferentially, others declined so to do. No suggestion is made that 
the defendant, the manufacturer, attempted to reserve or retain any 
interest in the goods sold, or to restrain the vendee in his right to 
barter and sell the same without restriction. The retailer, after buy- 
ing, could, if he chose, give away his purchase or sell it at any price 
he saw fit, or not sell it at all, his course in these respects being af- 
fected only by the fact that he might by his action incur the dis- 
pleasure of the manufacturer who could refuse to make further sales 
to him, as he had the undoubted right to do. There is no charge that 
the retailers themselves entered into any combination or agreement 
with each other, or that the defendant acted other than with his cus- 
tomers individually.” 


Our problem is to ascertain, as accurately as may be, what inter- 
pretation the trial court placed upon the indictment—not to interpret 
it ourselves; and then to determine whether, so construed, it fairly 
charges violation of the Sherman Act. Counsel for the government 
maintain, in effect, that, as so interpreted, the indictment adequately 
charges an unlawful combination (within the doctrine of Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. 
Ed. 502) resulting from restrictive agreements between defendant 
and sundry dealers whereby the latter obligated themselves not to 
resell except at agreed prices, and to support this position they spe- 
cifically rely upon the above-quoted sentence in the opinion which 
begins, “In the view taken by the court,” etc. On the other hand, 
defendant maintains that looking at the whole opinion it plainly 
construes the indictment as alleging only recognition of the manufac- 
turer’s undoubted right to specify resale prices and refuse to deal 
with any one who failed to maintain the same. 

Considering all said in the opinion (notwithstanding some serious 
doubts) we are unable to accept the construction placed upon it by 
the government. We cannot, e. g., wholely disregard the statement 
that— 
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“The retailer, after buying, could, if he chose, give away his pur- 
chase or sell it at any price he saw fit, or not sell it at all, his course 
in these respects being affected only by the fact that he might by 
his action incur the displeasure of the manufacturer who could refuse 
to make further sales to him, as he had the undoubted right to do.” 


And we must conclude that, as interpreted below, the indictment 
does not charge Colgate & Co. with selling its products to dealers 
under agreements which obligated the latter not to resell except at 
prices fixed by the company. 

The position of the defendant is more nearly in accord with the 
whole opinion and must be accepted. And as counsel for the Govern- 
ment were careful to state on the argument that this conclusion 
would require affirmation of the judgment below, an extended discus- 
sion of the principles involved is unnecessary. 

The purpose of the Sherman Act is to prohibit monopolies, con- 
tracts and combinations which probably would unduly interfere with 
the free exercise of their rights by those engaged, or who wish to 
engage, in trade and commerce—in a word, to preserve the right of 
freedom to trade. In the absence of any purpose to create or maintain 
a monopoly, the act does not restrict the long recognized right of 
trader or manufacturer engaged in an entirely private business, freely 
to exercise his own independent discretion as to parties with whom he 
will deal; and, of course, he may announce in advance the circum- 
stances under which he will refuse to sell. “The trader or manufac- 
turer, on the other hand, carries on an entirely private business, and 
can sell to whom he pleases.” United States v. Trans-Missouri Freight 
Association, 166 U. S. 290, 230, 17 Sup. Ct. 540, 551 (41 L. Ed. 1007). 
“A retail dealer has the unquestioned right to stop dealing with a 
wholesaler for reasons sufficient to himself, and may do so because he 
thinks such dealer is acting unfairly in trying to undermine his 
trade.” Eastern States Retail Lumber Dealers’ Association v. United 
States, 234 U. S. 600, 614, 34 Sup. Ct. 951, 955 (58 L. Ed.. 1490, L. 
R. A. 1915A, 788). See also Standard Oil Co. v. United States, 221 
U. S. 1, 56, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, 
Ann. Cas. 1912D, 734; United States v. American Tobacco Co., 221 
U. S. 106, 180, 31 Sup. Ct. 632, 55 L. Ed. 663; Boston Store of Chicago 
v, American Graphophone Co. et al., 246 U. S. 8, 38 Sup. Ct. 257, 62 
L. Ed. 551, Ann, Cas. 1918C, 447. In Dr. Miles Medical Co. v. Park 
& Sons Co., supra, the unlawful combination was effected through 
contracts which undertook to prevent dealers from freely exercising 
the right to sell. 

The judgment of the District Court must be 

Affirmed. 
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FEDERAL BILLS OF LADING ACT HELD 
CONSTITUTIONAL. 


United States v. Ferger, United States Supreme Court, June 2, 1919. 39 Sup. Ct. 
Rep., 445. 


The defendants were indicted under the Federal Bills of Lading 
Act for having issued a forged bill of lading without having 
made any shipment whatever. It was contended that, inasmuch 
as Congress is only authorized by the Constitution to regulate 
“commerce” among the several states, it had overstepped its 
authority in making it an offense to issue a bill of lading where 
no shipment at all had been made; this, it was argued, was not 
a regulation of commerce for the simple reason that there was 
no “commerce” to regulate. It was held, however, that the Con- 
stitution authorizes Congress to make such a law and that the 
law was constitutional. 


In Error to the District Court of the United States for the Southern 
District of Ohio. 

August Ferger and others were indicted for counterfeiting and 
uttering interstate commerce bills of lading. Demurrer to indictment 
was sustained (256 Fed. 388), and the United States brings error. 
Reversed and remanded. 

Mr. Assistant Attorney General Brown, for the United States. 

Mr. Charles E. Hughes, of New York, N. Y., for defendants in 
error. 

Mr. Chief Justice WHITE delivered the opinion of the Court. 

The 24 counts of the indictment in this case were concerned with 
the commission of acts defined as criminal and punished by the forty- 
first section of the Act of August 29, 1916, entitled, “An act relating 
to bills of lading in interstate and foreign commerce.” 39 Stat. 538, 
544, c. 415 (Comp. St. § 8604u). 

In the first count it was charged that the accused, in violation of 

the section, on or about the 14th day of August, 1917, in Cincinnati, 
Ohio— 
“did . . . feloniously, and with intent to defraud, falsely make. 
forge, and counterfeit, and aid and assist in feloniously making, forg- 
ing, and counterfeiting, a certain bill of lading purporting to represent 
goods received at Fountaintown, in the state of Indiana, for shipment 
to Cincinnati, in the state of Ohio, and to utter and publish and aid 
and assist in uttering and publishing such falsely made, forged, and 
counterfeited bill of lading, then and there knowing the same to be 
falsely made, forged, and counterfeited. 


A copy of the fabricated bill of lading was reproduced in the count. 
It was negotiable in form, following the standard approved by the 
Interstate Commerce Commission (Order No. 787, June 27, 1908). 
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The bill acknowledged the receipt by the Cincinnati, Hamilton & Day- 
ton Railway Company of corn in bulk at a designated place in Indiana, 
shipped to Cincinnati to the order of the shipper, and with directions 
to notify a person named. It contained all the earmarks which would 
have been found in a genuine bill of lading. 

The second count charged the knowing, willful, and felonious utter- 
ing of the bill of lading, and, with criminal intent and knowledge, 
obtaining money on it from the Second National Bank of Cincinnati 
by using it as collateral. 


These first two counts are types of the remaining 22, except that 
the latter dwelt with 11 other bills of lading as to each of which 
there were two counts, charging in the exact words used in the first 
and second counts, on the one hand the felonious fabricating and 
uttering of a bill of lading, and on the other hand the uttering and 
obtaining on the same bill of money from the Second National Bank 
of Cincinnati. 


There was a motion to quash all the counts based upon alleged de- 
fects in pleading with which we are not concerned, and by demurrer 
the failure of the indictment to charge an offense was asserted on 
these grounds: 


“First. That said Act of Congress . . . approved August 29, 1916, 
is unconstitutional and void, especially section 41 of said act in so 
far as it attempts to make it a crime and punish any person who 
forges or counterfeits a bill of lading where no shipment from one 
state to another is made or intended. 

“Second. That said act can only apply to bills of lading represent- 
ing actual shipments of merchandise or commerce between the states. 
If it is intended to apply to wholly fictitious shipments it is uncon- 
stitutional and void so far as said fictitious shipments are concerned, 
because the power of Congress to legislate upon this subject matter 
is based wholly and solely upon the commercial clause of the Consti- 
tution, and if there is no commerce, there is no jurisdiction.” 


The demurrer was sustained and all the counts in the indictment 
were dismissed (256 Fed. 388). The court said: 


“It was agreed in the argument and assumed in the briefs of counsel 
that the so-called bills of lading were fictitious, in that there was no 
actual consignor or consignee and that they did not relate to any 
shipment or attempted shipment of corn whatsoever. This fact so 
agreed upon in open court is to be read into the indictments.” 


Dealing with the case thus made, the court observed: 


“These bogus bills of lading were nothing but pieces of paper, 
fraudulently inscribed to represent a real contract between real people 
and the actual receipt of goods for interstate shipment. . . . That 
they were inscribed so as to purport to relate to interstate shipments 
was nothing else than a fraud upon such persons as innocently took 
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them, as collateral or otherwise. The execution of them and their 
use for obtaining money under false pretenses was nothing other 
than a crime of a kind cognizable by the criminal legislation of the 
states, and a matter with which the Congress, in the exercise of its 
power to regulate commerce, is not concerned.” 


And upon these premises, after reviewing what were deemed to 
be the controlling authorities, it was concluded that the case— 


“must be decided in favor of the defendants, and the holding made 
that the Congress has not the power, under the commerce clause, to 
prescribe a punishment under the circumstances of this case, and if 


the Congress has sought to do so, the attempt is futile, because with- 
out authority.” 


Despite the hypothetical form in which this conclusion is expressed, 
the context of the opinion makes it certain that, reading the facts 
.charged in the indictment in the light of the admissions made at the 
argument, the court construed the section of the statute as embracing 
such acts and decided that as thus construed it was void for repug- 
nancy to the Constitution. 

At the outset confusion in considering the issue may result unless 
obscurity begotten by the form in which the contention is stated be 
dispelled. Thus both in the pleadings and in the contention as sum- 
marized by the court below it is insisted that, as there was and could 
be no commerce in a fraudulent and fictitious bill of lading, therefore 
the power of Congress to regulate commerce could not embrace such 
pretended bill. But this mistakenly assumes that the power of Con- 
gress is to be necessarily tested by the intrinsic existence of com- 
merce in the particular subject dealt with, instead of by the relation 
of that subject to commerce and its effect upon it. We say mistakenly 
-assumes, because we think it clear that if the proposition were sus- 
tained it would destroy the power of Congress to regulate, as obvi- 
ously that power, if it is to exist, must include the authority to deal 
with obstructions to interstate commerce (In re Debs, 158 U. S. 564, 
15 Sup. Ct. 900, 39 L. Ed. 1092), and with a host of other acts which, 
because of their relation to and influence upon interstate commerce, 
come within the power of Congress to regulate, although they are 
‘not interstate commerce in and of themselves. It would be super- 
fluous to refer to the authorities which from the foundation of the 
government have measured the exertion by Congress of its power to 
regulate commerce by the principle just stated, since the doctrine is 
elementary and is but an expression of the text of the Constitution 
(article 1, § 8, cl. 18). A case dealing with a somewhat different 
-exercise of power, but affording a good illustration of the application 
of the principle to the subject in hand, is First National Bank v. 
Union Trust Co., 244 U. S. 416, 37 Sup. Ct. 734, 61 L. Ed. 1233, L. 
‘R. A. 1918C, 283, Ann. Cas. 1918D, 1169. 











Although some of the forms of expression used in the opinion below 
might serve to indicate that the error just referred to had found lodg- 
ment in the mind of the court, the context of the opinion makes it 
certain that such was not the case, since the court left no obscurity 
in its statement of the issue which it decided, saying “They [the ficti- 
tious bills of lading] did not affect commerce directly or indirectly. 
They did not obstruct or interfere with it in any manner and had 
nothing whatever to do with it, or with any existing instrumentality 
of it.” 

This statement not only clearly and accurately shows the ques- 
tion decided, but also with precision and directness points out the 
single and simple question which we must consider and dispose of in 
order to determine whether the court below erred in holding that the 
authority of Congress to regulate commerce did not embrace the 
power to forbid and punish the fraudulent fabrication and use of ficti- 
tious interstate bills of lading. 

That bills of lading for the movement of interstate commerce are 
instrumentalities of that commerce which Congress under its power 
to regulate commerce has the authority to deal with and provide for 
is too clear for anything but statement, as manifested not only by 
that which is concluded by prior decisions, but also by the exertion 
of the power by Congress, Nothing could better illustrate this latter 
view than do the general provisions of the act, the forty-first section 
of which is before us. See, also, Act of June 29, 1906, c. 3591, $ 7, 34 
Stat. 584, 593 (U. S. Comp. St. $$ 8604a, 8604aa); Act of June 18, 
1910, 36 Stat. 546, c. 309, § 7(Comp. St. § 8563) ; Almy v. California, 24 
How, 169, 16 L. Ed. 644; Thames v. Mersey Insurance Co., 237 U. S. 
19, 26, 35 Sup. Ct. 496, 59 L. Ed. 821, Ann. Cas. 1915D, 1087; Atchi- 
son, Topeka & Santa Fe Railway Co, v. Harold, 241 U. S. 371, 378, 
36 Sup. Ct. 665, 60 L. Ed. 1050; Luckenbach v. McCahan Sugar Re- 


fining Co., 248 U. S. 139, 39 Sup. Ct. 53, 63 L. Ed. ——; Missouri, 
Kansas & Texas Railway Co. v. Sealy, 248 U. S. 365, 39 Sup. Ct. 97, 
63 L. Ed. ——. That, as instrumentalities of interstate commerce, 


bills of lading are the efficient means of credit resorted to for the 
purpose of securing and fructifying the flow of a vast volume of 
interstate commerce upon which the commercial intercourse of the 
country, both domestic and foreign, largely depends, is a matter of 
common knowledge as to the course of business of which we may 
take judicial notice. Indeed, that such bills of lading and the faith 
and credit given to their genuineness and the value they represent 
are the producing and sustaining causes of the enormous number of 
transactions in domestic and foreign exchange is also so certain and 
well known that we may notice it without proof. 

With this situation in mind, the question therefore is: Was the 
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court below right in holding that Congress had no power to prohibit 
and punish the fraudulent making of spurious interstate bills of lading 
as a means of protecting and sustaining the vast volume of interstate 
commerce operating and moving in reliance upon genuine bills? To 
state the question is to manifest the error which the court committed, 
unless that view is overcome by the reasoning by which the conclu- 
sion below was sought to be sustained. What was that reasoning? 
That the bills were but “pieces of paper fraudulently inscribed 

and did not affect commerce directly or indirectly . . . and had 
nothing whatever to do with it or any existing instrumentality of it.” 
But this rests upon the unsustainable assumption that the undoubted 
power which existed to regulate the instrumentality, the genuine bill, 
did not give any power to prevent the fraudulent and spurious imi- 
tation. It proceeds further, as we have already shown, upon the 
erroneous theory that the credit and confidence which sustains inter- 
state commerce would not be impaired or weakened by the unre- 
strained right to fabricate and circulate spurious bills of lading ap- 
parently concerning such commerce. Nor is the situation helped by 
saying that, as the manufacture and use of the spurious interstate 
commerce bills of lading were local, therefore the power to deal with 
them was exclusively local, since the proposition disregards the fact 
that the spurious bills were in the form of interstate commerce bills, 
which in and of themselves involved the potentialitv of fraud as far- 
reaching and all-embracing as the flow of the channels of interstate 
commerce in which it was contemplated the fraudulent bills would 
circulate. As the power to regulate the instrumentality was co- 
extensive with interstate commerce, so it must be, if the authority 
to regulate is not to be denied, that the right to exert such authority 
for the purpose of guarding against the injury which would result 
from the making and use of spurious imitations of the instrumentality 
must be equally extensive. 

We fail to understand the danger to the powers of government of 
the several states which it is suggested niust arise from sustaining 
the validity of the provisions of the act of Congress in question. On 
the contrary, we are of opinion that to deny the power asserted would 
be to depart from the text of the Constitution and to overthrow 
principles of interpretation which, as we have seen, have been settled 
since McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579, and which 
in application have never been deviated from. 

This conclusion remains unshaken despite an examination of the 
decided cases cited by the court below in its opinion or which were 
pressed upon our attention in argument, since in our judgment they 
all but express the general principles of interpretation which we have 
applied and which are decisive against the contention of want of 
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power in Congress which was upheld below and is here insisted upon. 
It follows that the judgment below was wrong. It must therefore be 

reversed, and the case be remanded for further proceedings in con- 

formity with this opinion. 

And it is so ordered. 


PARTNER NOT LIABLE ON CO-PARTNER’S 
GUARANTY OF BONDS SOLD TO BANK. 


Pirst National Bank of Ann Arbor, Mich igan, v. Farson, Court of Appeals of New 
York, April 22, 1919. 123 NW. E. Rep., 490. 





The plaintiff bank purchased five $1,000 bonds from the de- 
fendants, who were partners engaged in the business of buying 
and selling securities. On the authorization of one of the mem- 
bers of the firm, the cashier delivered to the bank a written 
guaranty of payment of the bonds. The company defaulted on 
its bonds. It was held that the other member of the firm was 
not liable on the guaranty. He did not expressly authorize the 
giving of the guaranty, and the rule is that one member of a 
commercial partnership has no implied authority to bind the 
other members of the firm upon contracts of guaranty or surety- 
ship. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the First National Bank of Ann Arbor, Mich., against 
John Farson and William Farson, individually and as copartners 
doing business under the firm name and style of Farson, Son & Co. 
From a judgment of the Appellate Division affirming a judgment 
for plaintiff after trial without jury (178 App. Div. 135, 165 N. Y. Sup. 
119), defendants appeal. Reversed, and new trial granted. 

Simon Fleischmann, of Buffalo, and Walter H. Pollak, of New 
York City, for appellants. 

Arnold L. Davis, of New York City, for respondent. 

COLLIN, J. The plaintiff recovered a judgment in the amount of 
the face value of five bonds of the Eden Irrigation & Land Company, 
in virtue of a guaranty executed in‘the name “Farson, Son & Co.” 
The claim of the defendants is that the member of “Farson, Son & 
Co.” who executed the guaranty, in executing it, exceeded his au- 
thority. The findings of fact of the Trial Term were unanimously 
affirmed by the Appellate Division. 

The cardinal facts are: At the times involved, John Farson, Sr.. 
and the defendant John Farson were the members of a general part- 





NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 834. 
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nership in the name of Farson, Son & Co. They, as the partnership, 
carried on the business of buying and selling bonds and other securi- 
ites. On or about April 10, 1908, a salesman of the firm sold to the 
plaintiff the five bonds we have mentioned. Each bond was of $1,000, 
was dated January 1, 1907, was payable January 1, 1916, with interest 
payable semi-annually, and was owned by the partnership, The sales- 
man, in negotiating the sale, offered, on behalf of the partnership, 
under the authorization of John Farson, Sr., to guarantee the principal 
and interest of the bonds. In closing the sale the cashier of the part- 
nership, one Parrott, authorized thereunto by John Farson, Sr., de- 
livered to the plaintiff through the mail a written instrument with 
the signature “John Farson, Son & Co.” made by John Farson, Sr., 
\ hich contained, among other things, the stipulation: 


“For value received, we hereby guarantee payment of principal and 
interest promptly at maturity of the following bonds, namely: [Fol- 
lowed by a designation of the five bonds.]” 


The acts of John Farson, Sr., were performed by him purporting to 
act as a member of the firm. The obligor in the bonds did not pay the 
principal sum of them at maturity or at any time, or the interest due 
upon them from July 1, 1915. In case the defendant John Farson, 
who is the surviving member of the partnership, is liable to the plain- 
tiff by reason of the guaranty, William Farson is also liable, by 
reason of an agreement between him and John Farson. The finding 
of the trial court, as a conclusion of law, “there is now due and owing 
from the defendants and each of them to the plaintiff the principal 
sum of the face value of the bonds and the unpaid interest,” was 
duly excepted to. We are to determine whether or not the findings 
of fact sustain the conclusion of law and the consequent judgment. 

The partnership was a trading or commercial partnership. Kimbro 
v. Bullitt, 22 How. 256, 268, 16 L. Ed. 313; Pease v. Cole, 53 Conn. 53, 
22 Atl. 681, 55 Am. Rep. 53; Marsh v. Wheeler, 77 Conn. 449, 59 Atl. 
410, 107 Am. St. Rep. 40; 1 Bates on Partnership, 327. Each partner 
possessed the powers the law attributes to a member of a partnership 
of that nature. Each constituted the other his agent for the purpose 
of entering into all contracts for him, and for the partnership, within 
the scope of the partnership business. The law of agency mainly, 
although not exclusively, governs the relations of partners to each 
other, and to the persons who deal with the partnership. Each part- 
ner acts, as to himself, as a principal, having a joint interest in the 
partnership property, and, as to each other partner, as a general 
agent. The implied powers of a partner rest in the usages and busi- 
ness methods of those conducting commerce and trade, and grew out 
of the necessities of commercial business. They do not extend 
broadly to partners in nontrading partnerships. As to third persons, 
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the authority to a partner must be found in the actual agreement of 
the partners, or through implication, in the nature of the business 
according to the usual and ordinary course in which it is carried on by 
those engaged in it in the locality which is its seat, or as reasonably 
necessary or fit for its successful prosecution. If it cannot be found 
in those, it may still be inferred from the actual, though exceptional, 
course and conduct of the business of the particular partnership itself, 
as personally carried on with the knowledge, actual or presumed, of 
the partner sought to be charged. The power or authority of a part- 
ner in a commercial partnership is to be tested and measured, when 
the actual agreements between the partners are unknown, by the ordi- 
nary usages of and the methods customarily used in partnerships 
conducting a business like unto, or by the usages and methods of, his 
own partnership. Each partner is impliedly empowered to conduct 
the business in the way usual to that class of business, or to his part- 
nership. Partnership Law (Consol. Laws, c. 39), § 5; Winship v. 
Bank of the United States, 5 Pet. 529, 563, 8 L. Ed. 216; Irwin v. 
Williar, 110 U. S. 499, 505, 4 Sup. Ct. 160, 28 L. Ed. 225; Neimeth v. 
Tracy, 217 N. Y. 714, 112 N. E. 1061; King v. Sarria, 69 N. Y. 24, 
25 Am. Rep. 128. 

The instant case does not involve, through the findings or evidence 
or the briefs or argument of counsel, a method or course of dealing 
peculiar to Farson, Son & Co., or a ratification of or acquiescence in 
the guaranty by John Farson, or an express or actual authorization to 
John Farson, Sr., to execute it. The findings present us with the 
facts: The existence of the partnership; the nature of its business; 
the sale and the attendant circumstances; the execution of the guar- 
anty ; and the consequent liability. Those findings do not directly or 
by just and reasonable inference beget the conclusion that persons 
engaged in the business of buying and selling bonds and other securi- 
ties in the cities of New York and Chicago, customarily and as an 
ordinary usage in selling bonds owned by them, guaranteed the pay- 
ment of the principal and interest of the bonds. The law has known 
and recognized certain transactions and contracts of one partner as 
binding upon the other partners and the partnership, because they 
were manifestly within the_scope or objects of the partnership; they 
were directly and reasonably, if not necessarily, incident to or con- 
nected with the business of the partnership. Thus a member of a 
trading or commercial partnership has, through implication, the power 
to buy and sell the articles dealt in, to borrow money for the busi- 
ness, and to give notes and checks of the partnership, to transfer and 
indorse by the partnership the notes and checks given the partnership, 
or enforce their payment by actions at law, or hire and discharge 
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employees. Those acts and others are within the general usages and 
methods of those partnrships. 

The only base upholding the implied authority of John Farson, Sr., 
to execute the guaranty must, under the findings of fact, arise from 
the general usages and methods of partnerships of its class. The 
guaranty executed by John Farson, Sr., to the plaintiff has two ele- 
ments: The one, it guaranteed the payment of the debts of a third 
party, namely, the Eden Irrigation & Land Company; the other, the 
debts or bonds were the property of the partnership and the guaranty 
was made as a part of and presumably to effect a sale of them. The 
first element need not detain us, because it is a thoroughly estab- 
lished rule of law that a partner has not implied authority to bind 
his partner or the partnership by contracts of guaranty or suretyship, 
either for himself individually or for third persons. Laverty v. Burr, 
1 Wend. 529; Foot v. Sabin, 19 Johns. 154, 10 Am. Dec. 208; Bank 
of Ft, Madison v. Alden, 129 U. S. 372, 381, 9 Sup. Ct. 332, 32 L. Ed. 
725; Butterfield v. Hemsley, 78 Mass. (12 Gray) 226; Rollins v. 
Stevens, 31 Me. 454. The second element requires more considera- 
tion. The law does not know, and the courts cannot know or take 
notice, that a general agent or a partner in making sales of the prop- 
erty of the principal or partnership is impliedly authorized by mere 
force of the agency to make any guaranty or warranty in relation to 
the article. Generally speaking, his implied authority, if he has it, 
springs from the usage of the business in which the principal or 
partnership is engaged. If in that business it is usual to give the 
guaranty in making the sale, the authority to sell carries with it the 
power to guarantee. Smith v. Tracy, 36 N. Y. 79; Wait v. Borne, 123 
N. Y. 592, 604, 25 N. E. 1053; Bierman v. City Mills Co., 151 N. Y. 
482, 489, 45 N. E. 856, 37 L. R. A. 799, 56 Am. St. Rep. 635. It is a 
general rule that the power of an agent to bind the principal in 
contracts of guaranty or suretyship can only be charged against the 
principal by necessary implication, where the duties to be performed 
cannot be discharged without the exercise of such a power, or where 
the power is a manifestly necessary and customary incident of the 
authority bestowed upon the agent, and where the power is prac- 
tically indispensable to accomplish the object in view. Bickford v. 
Menier, 107 N. Y. 490, 14 N. E. 438; Williams v. Dugan, 217 Mass. 
526, 105 N. E. 615, L. R. A. 1916C, 110; Mechem on Agency, 8§ 389, 
392; Merchants’ National Bank v. Nichols & Co., 223 Ill. 41, 79 N. E. 
38,7 L. R. A. (N. S.) 752. 

There is not a finding that in the business in which Farson, Son & 
Co. were engaged the usage of guaranteeing the payment of the bonds 
or securities sold existed. The conclusion of law was ill founded and 
invalid without it. 









THE BANKING LAW JOURNAL 579 





Undoubtedly emergencies or extraordinary conditions may arise in 
virtue of which the ordinary extent of the authority of the agent will 
be enlarged. As I am recommending the granting of a new trial, I 
refer to the rule: When a party takes a guaranty, to which the part- 
nership name is signed, the burden of proof is on him to show that 
the partner who signed such name had authority, from one of the 
legitimate sources, so to do. Rollins v. Stevens, 31 Me. 454; Herring 
v. Skaggs, 62 Ala. 186, 34 Am. Rep. 4; Bibley v. American Exchange 
Bank, 97 Ga. 126, 25 S. E. 470; Standard Wagon Co. of Georgia v. 
D. P. Few Co., 119 Ga. 293, 46 S. E. 109; and cases above cited. 

I recommend that the judgment be reversed, and a new trial 
granted, with costs to abide the event. 













NEW YORK PERSONAL INCOME TAX LAW UNCON- 
STITUTIONAL. 
Yale & Towne Manufacturing Co. v. Eugene M. Travis, Comptroller of the State 


of New York, United States District Court, August 6,1919. NW. ¥. Law J., 
August 13, 1919. 









The personal income tax law of New York enacted in 1919, is 
unconstitutional, in so far as it denies to non-residents of New 
York certain privileges accorded to residents, including the right 
to an exemption of $1,000 from the income of an unmarried 
person and $2,000 from the income of a married person in de- 
termining the amount of taxable income. 









Upon motion to dismiss the bill upon the ground that it does not 
state a cause entitling the complainant to the relief sought. Motion 
denied. 

Louis H. Porter and Archibald Cox (F. Carroll Taylor with them 
on the brief) for complainant; James Y. Ivins, Deputy Attorney-Gen- 
eral of the State of New York, for defendant. (No brief was sub- 
mitted upon behalf of the defendant.) 

The complainant, a Connecticut corporation, has its plant and 
principal business place at Stamford, Connecticut. It is authorized 
to do business in this state, where it maintains an office, owns property 
and employs numerous residents of other states, to wit, of New 
Jersey and Connecticut, who are occupied in whole or in part in the 
complainant’s business within this state. A number of complainant’s 
employees, who are non-residents of New York, perform substantially 
all of their services at the New York office, and their salaries are paid 
















WOTH!—For other similar decisions seo Banking Law Journal Digest (Beccnd 
Baition), §1109. 
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at stipulated times in the City of New York from funds of the com- 
plainant within the state. Still other employees similarly situated 
have their salaries paid to them by checks sent by mail from the 
home office to such employees in New York. Still other non-resident 
employees are occupied in services which are rendered partly in Con- 
necticut and partly in New York, some spending relatively little time 
in Connecticut, and vice versa, the amount of time spent in each place 
depending upon circumstances. The complainant also employs cer- 
tain non-residents as traveling salesmen, who spend their time in 
New York and in traveling through other states. 

The number of employees occupied as above set forth, whose 
salaries are in excess of $1,000 per annum, exceed fifty in number, and 
their total salaries are in excess of $200,000. 

Upon May 14, 1919, what is known as “chapter 627 of the Laws of 
1919,” and entitled “An Act to amend the Tax Law, in relation to 
imposing taxes upon and with respect to incomes” became a law of 
this state. 

Section 351 of the act provides: 

“A tax is hereby imposed upon every resident of the State, which 
tax shall be levied, collected and paid annually upon and with respect 
to his entire net income as herein defined at rates as follows”: 1 per 
cent. on amounts not exceeding $10,000, 2 per cent. upon amounts 
in excess of $10,000 and not in excess of $50,000, and 3 per cent. on 
amounts in excess of $50,000. 

The section continues: “A like tax is hereby imposed and shall 
be levied, collected and paid annually, at the rates specified in this 
section, upon and with respect to the entire net income as herein 
defined, except as hereinafter provided, from all property owned and 
from every business, trade, profession or occupation carried on in 
this state by natural persons not residents of the state.” The tax shall 
first be levied and paid with respect to, the calendar year 1919. 

From here on the act proceeds to specify its provisions in much 
detail. “In general,” says Mr. Powell in his very recent work, 
Taxation of Corporations and Personal Income, “it may be said that 
the New York law has copied the Federal Income Tax Act, substitut- 
ing ‘taxpayer other than resident’ for ‘non-resident alien’ and ‘Janu- 
ary 1, 1919,’ for ‘March 1, 1913.’ The remedial procedure and method 
of collection in the New York Corporation Tax Law, articles 9 and 
9-a, are substituted for the federal procedure.” * * * 

Non-residents are not entitled to the personal exemption provided 
for residents, to wit, $1,000 for unmarried persons, and $2,000 for 
married persons and $200 for each dependent. 

Residents are likewise entitled to certain deductions in computing 
net income, but non-residents are allowed such proportion of deduc- 
tion as the main income arising from sources within the state bears 
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to the total income. The method of apportionment and allocation of 
claimed deductions is to be determined by the State Comptroller. 

The act creates “withholding agents,” and the complainant would 
be one under the definition of the term, and such agents are required 
“to deduct and withhold 2 per cent, from all salaries, wages, com- 
missions, annuities, emoluments and other fixed and determinable 
annual or periodical gains, profits and incomes of which he shall have 
control, receipt, custody, disposal or payment, if the amount paid 
or received in any year equals or exceeds $1,000, unless there shall be 
filed with the withholding agent before the time to return any pay- 
ment a certificate * * * to the effect that the person entitled 
to such salary,” etc., is a resident, and setting forth his residence in 
the state. 

The complainant alleges the existence between it and its employees 
of term contracts, and is so positioned generally as to come within 
the terms of this act, and would, it says, be put to considerable ex- 
pense in withholding a percentage of the salaries of its employees. 
The defendant as comptroller is alleged to threaten to enforce the 
penalties of the statute against the complainant unless it complies 
with the terms of the statute. The jurisdictional allegations of the 
bill being sufficient, the complainant asks for equitable relief against 
the threatened action of the comptroller upon the grounds: 

(t) That the statute is illegal and unconstitutional in that it is 
contrary to and in violation of Article I, section 8, of the Constitution, 
by interfering with and directly hindering commerce; 

(2) That it impairs the obligation of contracts between the com- 
plainant and its employees; 

(3) That it is contrary to section 2 of Article IV of the Constitu- 
tion in that it deprives the citizens of the States of Connecticut and 
of New Jersey of the privileges and immunities enjoyed by citizens 
of the State of New York; 

(4) That it contravenes the Fourteenth Amendment of the Federal 
Constitution in that it abridges the privileges and immunities of 
citizens of the United States residing in and citizens of Connecticut 
and New Jersey, and states other than New York, and that the 
complainant and its employees are deprived of their property without 
due process of law, and that they are denied the equal protection of 
the laws. 

KNOX, D. J. By reason of the decision which I have determined 
should be made in this case it will be unnecessary to enter upon a dis- 
cussion of the enactment in its entirety. That a state possesses prac- 
tically unlimited powers of taxation within the realm of its jurisdic- 
tion, save as circumscribed by constitutional limitations, is elemen- 
tary, and income taxes are no exception. 
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The outstanding question, it seems to me, in this litigation is 
whether the act as drawn transgresses upon the equal privilege and 
immunity provisions of the Federal Constitution. If it does, I need 
proceed no further. 

So far as decided cases upon this precise question go, there appear 
to be none. 

It is true the question was raised in the Income Tax Cases of Wis- 
consin (148 Wisconsin, 456), wherein Chief Justice Winslow said: 
“It is argued that the provisions which deny to non-residents the 
exemptions which are allowed to residents * * * violate section 
2 of Article IV of the Federal Constitution, which provides that ‘the 
citizens of each state shall be entitled to all privileges and immunities 
of citizens in the several states. * * * We regard it as a question 
involved in considerable doubt, and one not necessary to be passed 
upon now.” 

The case of Shaffer v. Howard (250 Federal, 873), by reason of its 
facts, is but of little help in this instance, and it is necessary to con- 
sider more or less original sources, and resort is had to the case of 
Corfield v. Coryell (4 Washington Circuit Court Reports, 381). 

The accuracy of the language and the authority of this case, so 
far as I know, have not been questioned, and Justice Washington 
there said that he had no hesitation in confining the expression that 
“the citizens of each state shall be entitled to all privileges and im- 
munities of citizens in the several states” to those privileges and 
immunities which were in their nature fundamental, which belong 
of right to citizens of all free governments, and which at all times 
have been enjoyed by the citizens of the several states which compose 
the Union from the time of their becoming free, independent and 
sovereign. Among these fundamental rights, said Justice Washing- 
ton, were “the right of a citizen to pass through or to reside in any 
other state for the purpose of trade, agriculture, professional pursuits 
or otherwise; to claim the benefit of the writ of habeas corpus; to 
take hold and dispose of property, either real or personal, and an 
exemption from higher taxes or impositions than are paid by the 
other citizens of the state.” 

Thereafter, in Paul v. Virginia (8 Wall., 168, at p. 180) the Supreme 
Court said: “It was undoubtedly the object of the” (constitutional) 
“clause in question to place the citizens of each state upon the same 
footing with citizens of other states, so far as the advantages result- 
ing from citizenship in those states are concerned. It relieves them 
from the disabilities of alienage in other states; it inhibits discrimin- 
ating legislation against them by other states; it gives them the right 
of free ingress into other states, and egress from them; it insures 
them in other states the same freedom possessed by the citizens of 
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these states in the acquisition and enjoyment of property and in the 
pursuit of happiness, and it secures to them in other states the equal 
protection of their laws. It has been justly said that no provision 
in the Constitution has tended so strongly to constitute the citizens 
of the United States one people as this.” 

Again, in Ward v. Maryland (12 Wall., 418), tee court, in specifying 
some of the rights included within the words “privileges and immuni- 
ties,” said one of them was that a citizen of one state should be 
« * * exempt from any higher taxes or excises than are imposed 
by the state upon its own citizens” (see, also, Cooley, Const. Limi- 
tations, 16). Subsequently, in the Slaughter House cases (16 Wall., 
36), it was said that the purpose of the Fourteenth Amendment 
“* * * was to declare to the several states that whatever those 
rights, as you grant or establish them to your own citizens, or as you 
limit or qualify, or impose restrictions on their exercise, the same, 
neither more nor less, shall be the measure of the rights of citizens 
of other states within your jurisdiction.” Certainly, the force of this 
pronouncement was not qualified by the vigor of the dissents in these 
cases, and also in Barbier v. Connolly (113 U. S., 27), in a discussion 
of the Fourteenth Amendment somewhat similar language was used. 

Then there may be found the cases of Blake v. McClung (176 U. S., 
59), followed by Scully v. American Nat. Bank (178 U. S., 289), 
wherein it was held that non-resident unsecured creditors stood upon 
the same footing with resident unsecured creditors, a statute of Ten- 
nessee to the contrary notwithstanding. 

It need not be argued that the rights of a corporation created by 
one state within the borders of another state are not altogether 
similar to the rights of a natural person so circumstanced (Paul v. 
Virginia, supra). But even so, it was decided in Southern Railway 
v. Green (216 U. S., 400) that to tax a foreign corporation under the 
circumstances there present by a different and more onerous rule than 
was used in taxing domestic corporations for the same privilege con- 
stituted a denial of the equal protection of the law. 

In Wiley v. Parmer (14 Ala., 627), it was held that the statute of 
that state, taxing the slaves of a non-resident at double the amount 
at which those of a resident were taxed, was unconstitutional. 

In Bliss’ Petition’ (63 N. H., 135) it was held that a state cannot 
refuse a peddler’s license to a citizen of another state asked for upon 
the same terms that it grants licenses to its own citizens. Among 
other things the court said: “The equality of privileges and immuni- 
ties guaranteed by the Federal Constitution to the citizens of each 
state exempts them from any higher taxes than the state imposes upon 
her own citizens.” 

Other cases to the same general effect are State v. Lancaster (63 
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N. H., 267), McGuire v. Parker (32 La. Ann., 832), Oliver v. Washing. 
ton Mills (11 Allen, 280), Town of Farmington v. Downing (30 Atl. 
Rep., 345). 

In Sprague v. Fletcher (69 Vt., 69) it was declared that an act of 
Vermont which denied to non-residents of the state rights which are 
allowed to residents under the same circumstances, in respect to de- 
ductions from taxable personal property by reason of debts owed 
by the taxpayers, conflicts with Article IV, section 2, of the Federal 
Constitution, which secures to citizens of each state “all the privileges 
and immunities in the several states.” 

Tested by the standard of the principles set forth in the foregoing 
cases, does the failure to accord to non-residents of the state the 
exemptions and immunities provided for to residents make this law, 
or part of it, invalid? 

It becomes necessary to determine what persons are meant by the 
term “non-residents.” The comptroller of the state has used this 
language in referring to the term: “A person is a non-resident within 
the meaning of the act if he receives taxable income from property 
owned or from a business, trade, profession or occupation carried on 
in the state, but is not a resident thereof.” What I have to say will 
be confined to such non-residents who are citizens of states other 
than New York. 

The question is of importance to the State of New York and is like- 
wise of importance to the thousands of persons, residents and citi- 
zens of adjoining states, who daily come into this state and here 
contribute to its welfare and prosperity. 

It may be well to inquire what is the nature of the discrimination 
which it is alleged non-residents will be subjected to under the opera- 
tion of the law. The following illustration will serve to answer 
the inquiry: 

Two persons are employed in this state by the plaintiff. Their 
work is in all respects similar, and each receives a salary of $2,000 per 
annum. Assume that each employee is married, one living with his 
wife in New York, the other living with his wife in Connecticut. 
Under the law as it is written the resident of New York would be 
exempt from taxation, but the resident of Connecticut would be subject 
to a tax of $20. ; 

Section 366 provides that “every withholding agent shall deduct 
and withhold two percentum from all salaries,” etc., of non-residents. 
The tax imposed by section 351 is at the rate of 1 per cent. of net 
income up to $10,000; this is obviously an error in the act, and under 
the regulations withholding agents are required to withhold but one 
per cent. Without commenting upon the authority of the regulation 
so imposed, this discrepancy may be passed. The withholding of 
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any sum from the salaries of non-residents is objected to, inasmuch 
as there is no withholding from residents. Assuming the power 
to lay a tax upon non-residents based upon personal service, this 
feature of the act I am inclined to think is not necessarily fatal to 
its validity. It is the law, I think, that not only must the final pur- 
pose of the law be considered, but the means of its administration— 
the ways it may be defeated (St. John v..New York, 201 U. S., 633). 
As to this feature of administration, I believe that some classification 
between residents and non-residents may with propriety be made (Dis- 
trict of Columbia v. Brooke, 214 U. S., 138; Field v. Barber Asphalt 
Co., 194 U. S., 618). Reference may also be had to Bell’s Gap Rail- 
road v. Pennsylvania (134 U. S., 232), wherein the court held that 
the deduction of a tax by a withholding agent is merely a matter 
of convenience adopted as a secure method of collecting the tax, and 
as such is not objectionable. 

As to the inconvenience resulting to the non-resident by reason of 
the payment by the withholding agent of the gross amount so with- 
held, and the trouble and expense of the taxpayer in recovering any 
excess over the tax finally determined upon I need not now comment. 

Paragraph 5 of section 360 provides that a resident may deduct 
losses incurred in any transaction entered into for profit, though 
not connected with the trade or business, “but in the case of a tax- 
payer other than a resident of the state only as to such transaction 
within the state.” The result of this is that two employees of com- 
plainant, each receiving a salary of $5,000 a year, may together enter 
into a business venture in another state; if the venture within a year 
results in a loss of say $5,000 to each, the resident of New York may 
deduct his loss and pay no tax, but the non-resident of New York 
is subject to the tax. Also under paragraph 6 a resident may deduct 
his losses from fires, but unless the property of a non-resident injured 
by fire is within this state he can make no deduction. 

Theoretically the first of the two last-mentioned discriminations may 
be justifiable upon the ground that as to a resident of New York the 
state is entitled to tax upon his gains and profits from sources with- 
out the state, whereas as to a non-resident the tax may be recovered 
only as to net income from property, businesses and occupations within 
the State of New York. The fact, however, remains that it is the 
personal knowledge of us all that the only appreciable source of 
income of thousands of non-residents subject to this tax lies within the 
confines of this state, and that as a matter of practical operation of 
the statute the effect will be simply to deny to a non-resident, no mat- 
ter what his misfortunes, any exemptions. That there are in these 
provisions of the law a number of problems as to the character and 
place of income sought to be taxed well worthy of serious considera- 
tion is undeniable, but in the aggregate, I am of opinion that as now 
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framed the statute cannot operate without depriving citizens of other 
states of privileges and immunities which are open to citizens and 
residents of New York. 

The difficulty here has arisen, it would appear, by the Legisla- 
ture having assumed that a citizen of the United States residing in a 
state other than New York sustains to the taxing power of that state 
the same relationship that a non-resident alien sustains to the federal 
taxing power. There is, however, a distinction. Generally speaking, 
the United States Government, as suggested by Mr. Powell in his 
book “Taxation of Corporations and Personal Incomes,” may pre- 
scribe terms under which aliens may do business here or prevent them 
from doing business here altogether. By the Fourteenth Amendment 
it is declared that: “All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the state wherein they reside” and “no state 
shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States.” 

It is this provision of the constitution along with the second edition 
of Article IV and the interstate commerce section of our fundamental 
law that have been largely responsible for the community of interest, 
the unanimity of purpose, the united effort, and the magnificent accom- 
plishment of our people. If now, under one pretense or another, the 
states are to erect economic and taxation barriers along their bound- 
aries, it is but a question of time when the citizens of the various 
states, will for all practical purposes be burdened with the disabilities 
of alienage, and this would be intolerable. 

For these reasons, I am constrained to hold that the provisions 
of chapter 627 of the Laws of the State of New York for the year 1919 
are, in so far as they attempt to assess, lay_and collect a tax upon 
citizens of the United States who are not residents of the State of 
New York, and who are citizens of other states, without according 
them the privileges and immunities afforded by said act to citizens 
of the United States who are citizens of the State of New York and 
resident therein, are unconstitutional and void. Nothing herein, how- 
ever, is meant to be decided as to the validity of the statute so far as 
it relates to residents of the State of New York. 

Neither that question nor the question as to the power of the state 
to lay a tax upon non-resident citizens of another state based upon 
their earnings in this state for personal service rendered, need, in view 
of the basis of my decision, now be considered. 

The motion will be denied. 
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NOTE NEED NOT BE PRESENTED IN ORDER TO 
HOLD MAKER LIABLE. 


Lebanon State Bank v. Garber, Supreme Court of Kansas, June 7, 1919. 181 Pac. 
BRep., 572. 


It is not necessary to present for payment a promissory note, 
payable on demand, in order to hold liable the maker of the note. 
All that is required of the holder is that he commence action 
against the maker within the period of the statute of limitations. 


Appeal from District Court, Jewell County. 

Action by the Lebanon State Bank against C. A. Garber and others. 
Judgment for plaintiff, and defendant Garber appeals. Affirmed. 

W. R. Mitchell, of Mankato, for appellant. 

R. W. Turner and D. F. Stanley, both of Mankato, for appellee. 

BURCH, J. The action was one to recover on a promissory note, 
given by the firm of Sullivan & Co., which it was alleged was com- - 
posed of C. A. Garber, S. C. Flood, and others. The plaintiff recov- 
ered, and Garber appeals. 

The note was dated October 7, 1912, and was payable generally 
oon demand. The action was commenced on September 14, 1917, and 
the petition alleged that demand for payment had been made. A 
motion was filed to require the petition to be made more definite and 
certain by stating when and on whom demand had been made. The 
motion was properly denied. 

[1] The defendant who appeals cites a half dozen decisions to the 
«ffect that when a note is payable on demand, demand for payment 
must be made within a reasonable time. The decisions all relate to 
demand as a step in fixing liability of persons secondarily liable. The 
Negotiable Instruments Act expressly provides that presentment for 
payment is not necessary to charge a person primarily liable (Gen. 
Stat. 1915, § 6597), and no demand is necessary to charge the maker 
of a demand note (8 C. J. 527). In such a case the only function of 
demand is to fix maturity of the paper, but commencement of. action 
is of itself demand (8 C. J. 530), and the maker of a demand note 
may be sued immediately after delivery of the executed instrument. 
In this instance suit was commenced within the period of the statute 
of limitations, computed from the date of the note, and the question 
when and on whom demand had previously been made was not ma- 
terial. 

Other grounds of the motion to make the petition more definite and 


NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), § 923. 
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certain were not well taken, and a demurrer to the petition was 
properly overruled. 

[2] The answers of Garber and Flood consisted of verified general 
denials of the allegations of the petition, Flood stating affirmatively, 
in addition to his denial, that he was not a member of the partnership, 
and did not execute the note or authorize its execution. Witnesses 
for the plaintiff testified to the formation of the partnership and exe- 
cution of the note to obtain funds to carry on the partnership busi- 
ness. The money thus obtained was left on deposit with the plaintiff, 
and was paid out on checks signed, “Sullivan & Co., C. A. Garber,” 
and “Sullivan & Co., by S. C. Flood.” The checks were introduced 
in evidence, and tended to sustain the allegations of the petition be- 
cause they showed use of the firm name by Garber and by Flood in 
the appropriation of firm funds. The defendants offered in evidence 
two bundles of Garber’s individual checks on his individual account, 
signed by himself, or signed “Chas. Garber, by S. C. Flood.” The 
offer was properly refused. 

It is said the offered checks would have explained why Garber and 
Flood happened to write checks against the account of Sullivan & 
Co., and would have shown they were given for the price of stock 
shipped by Garber and Flood with Sullivan & Co. The checks are 
not reproduced in the abstract, and it is not claimed they made any 
reference to Sullivan & Co. or its account or business, or contained 
any notations indicating the transactions to which they related; con- 
sequently the checks themselves would have explained nothing, and 
would not have shown the purpose for which they were drawn. The 
distinction between the probative force of these checks and the checks 
introduced in evidence by the plaintiff is obvious. It is further said 
the aggregate amount of the checks would have tended to corroborate 
some testimony given by Garber and Flood. It was not necessary to 
incumber the record with the checks themselves to show how much 
they all amounted to. Giving of the checks was not disputed, the 
sum of their amounts was determinable by simply addition and was 
not disputed, and what the checks really meant in relation to the 
issues in the case depended entirely on the truthfulness and relevancy 
of explanations which Garber and Flood in fact gave. 

The court gave the jury the following instruction: 


“Statements of one alleged partner, made in the absence of another 
person, would not be competent evidence tending to prove that such 
other person was a partner, but you may take such statement into 
consideration in determining whether or not there was any partner- 
ship of which the person making the statements was a partner.” 


The first part of the instruction responded to a request of the de- 
fendants. Complaint is made of the latter part. Of course, a 
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declarant’s statements may be considered against himself. Certain 
instructions requested by the defendants relating to demand were 
properly refused, for reasons already given. A request for an in- 
struction concerning the right of the bank to charge the note to the 
account of the makers did not relate to any issue in the case. The 
verdict was amply sustained by the evidence. 

The judgment of the district court is affirmed. 

All the Justices concurring. 


EXECUTION OF WILL. 


In re Tactkian’s Estate, New York Surrogate’s Court, June 19, 1919. 176 W. ¥. 
Supp., 877. 


The maker of a will, written in his own handwriting, showed 
it to the two witnesses and a notary public, explaining it was his 
will and requested them to sign as witnesses, which they did. 
The witnesses did not see the testator sign his name to the will, 
but they saw his signature on it at the time they signed. It 
was held that the will was properly executed under section 21 
of the Decedent Estate Law of New York, and should be ad- 
mitted to probate. 


In the matter of the estate of Stephen D. Tactkian. On objections 
to probate of alleged will. Will admitted to probate. 

Stoddard & Mark, of New York (John M. Stoddard, of New York 
City, of counsel), for proponent. 

Dicran Simsarian, of New York City (Harold E. Lippincott, of New 
York City, of counsel), for contestant. 

FOWLER, S. Objections to the probate of the script purporting 
to be the last will of the deceased were filed in this court, and upon 
the trial of the issues before me it appeared that the only question 
involved was whether the script was executed by the deceased in 
accordance with the requirements of section 21 of the Decedent Estate 
Law (Consol. Laws, c. 13). 

The script is a holograph, and it is signed at the end, “S. D. Tact- 
kian.” There is no attestation clause. Immediately after the signa- 
ture of the deceased and under the word “witness” is the signature of 
Maurice Denhof, and under the latter signature is the word “witness,” 
followed by the signature of Charlotte King Palmer. Between these 
two signatures and to the iti of them is the signature of W. L. 


NOTE.—For other similar decisions see Banking Law Journal Digest (Second 
Edition), §§ 1179-1181. 
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Kelly, “Notary Public No. 753,” and the impression of his seal as 
notary. 

Upon the trial before me Mr, Denhof testified that the deceased 
showed him a paper and asked him to sign as a witness, and that 
the deceased then explained to him that the paper was his will. The 
witness did not see the deceased sign his name at the end of the paper, 
but he saw his signature on the paper and knew that it was his sig- 
nature. Neither of the other two witnesses was present at the time 
that Denhof signed. Charlotte King Palmer testified that the de- 
.ceased showed her a paper, told her it was his will, and asked her to 
sign her name as a witness. She did not see the deceased sign his 
name, but at the time she signed as a witness she saw his signature 
at the end of the paper, which he informed her was his will. She 
knew his signature. Kelly, who was a notary public, testified that 
the deceased showed him a paper, which he said was his will, and 
asked him to sign it and to put his seal on it. Kelly signed his name 
to the paper, and at that time saw the signature of the deceased on 
the paper. 

While the cases are not uniform in regard to what constitutes ac- 
knowledgment of a signature to a will, it seems to me that the 
weight of authority is in favor of regarding as sufficient acknowl- 
-edgment the act of a testator in exhibiting to two or more persons a 
document bearing his signature, at the same time stating that it is 
his will, and requesting the persons to whom it is exhibited to sign it 
as witnesses. Matter of Hunt, 110 N. Y. 282, 18 N. E. 106; Matter of 
Mackay, 110 N. Y. 614, 18 N. E. 433, 1 L. R. A. 491, 6 Am. St. Rep. 
409. In the matter under consideration I am inclined to think that the 
acknowledgment by the deceased to the witnesses that the paper 
exhibited to them was his will, his request that they sign their names 
to the paper as witnesses to his will, coupled with the fact that his 
signature at the end of the paper was visible to them when they 
signed, and that they knew his signature, constitute a sufficient ac- 
knowledgment of his signature and a publication and declaration of 
the script as his will in conformity with the requirements of section 
21 of the Decedent Estate Law. Matter of Phillips, 98 N. Y. 267; 
Matter of Beckett, 103 N. Y. 167, 8 N. E. 506; Matter of Akers, 74 
App. Div. 461, 77 N. Y. Supp. 643, affirmed 173 N. Y. 620, 66 N. E. 
1103. 

The mother of the deceased puts in issue the validity of a trust 
attempted to be created by articles 3 and 4 of the will, and she asks 
for a construction of articles 2, 5, 6, and 7. As the objections to the 
probate have been urged with considerable force and learning, it may 
be that the contestants will appeal from the order entered on this 
‘decision, and in the event of their succeeding in the appellate court 
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any construction of the will. which should be made at this time would 
be unavailing. I will therefore admit the will to probate and reserve 
the question of validity and effect of its various articles for future 
consideration. 

Submit decree accordingly. 


BANK’S RIGHT TO RECOVER WHERE NOTE IS 
OBTAINED FROM MAKER BY FRAUD. 


Mavajo-Apache Bank & Trust Company, Supreme Court of Arizona, May 3, 1919. 
180 Pac. Bep., 529. 


When a bank brings an action on a note held by it and the 
maker shows that it was obtained from him by fraud, on the part 
of the person who sold it to the bank, the burden is on the bank 
to show that it is a holder in due course: That is, the bank must 
show that the note was regular upon its face and that it was 
purchased before maturity, for value and without notice that the 
maker had any defense. 


Appeal from Superior Court, Navajo County; John A. Ellis, Judge. 

Action by the Navajo-Apache Bank & Trust Company against L. I. 
Wakefield. Judgment for defendant, and plaintiff appeals. Reversed 
and cause remanded. 

€. H. Jordan, of Holbrook, for appellant. 

Thorwald Larson, of Holbrook, and A, H. Hannett, of Gallup, 
N. M., for appellee. 

BAKER, J. In this action the plaintiff (appellant), Navajo-Apache 
Bank & Trust Company, brought suit against the defendant (appellee) 
L. I. Wakefield, to recover on two certain promissory notes made and 
executed by the defendant, one for $250 and the other for $750. The 
notes are dated April 11, 1913, and are made payable on January 1, 
1914. They are made payable to the defendant’s own order and bear 
his indorsement. The action was defended on the ground of failure 
of consideration and fraud in the inception of the notes sued on. The 
defendant denied that the plaintiff bank was a holder in due course. 
The case was tried to a jury, which found for the defendant, and the 
plaintiff bank brings the case here on appeal. 

It appears that the notes were given on subscription for stock of 
the Ranchers’ Trust Company. The scheme to form such a company 
was evidently a fraud. No stock was ever issued to the defendant. 
The evidence admitted on the trial was amply sufficient to show fair- 


—* 
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ure of consideration, and that the notes were obtained by fraud and 
misrepresentation. The plaintiff bank practically concedes this to be 
true. The main question is this: Was the plaintiff bank the holder 
of the notes in due course? 


Section 417 of the Negotiable Instrument Law (R. S. Ariz. 1913) 
is as follows: 


“A holder in due course is a holder who has taken the instrument 
under the following conditions: (1) That the instrument is complete 
and regular upon its face. (2) That he became the holder of it before 
it was overdue, and without notice that it had been previously dis- 
honored, if such was the fact. (3) That he took it in good faith and 
for value. (4) That at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating it.” 


And section 4204 of the same law is as follows: 


“Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he, or some person under whom he claims, acquired the title as 
a holder in due course. But the last-mentioned rule does not apply in 
favor of a party who became bound on the instrument prior to the 
acquisition of such defective title.” 


The statutory provision last quoted had the effect of casting upon 
the plaintiff bank the burden of proving that it was a holder of the 
notes in due course. That the notes are complete and regular upon 
their face is in effect admitted, and thoroughly established by the 
instruments themsclves which are in evidence. It is also confirmed 
by the proofs that the plaintiff bank, in good faith and for value, 
became the holder of the notes before they were overdue, and it is 
proven by uncontradicted evidence that at the time the notes were 
negotiated to plaintiff bank, it had no notice of any dishonor of the 
notes, or of any infirmity in the instruments or defect in the title of 
the persons who negotiated the instruments, Thus are subserved all 
the statutory conditions making the plaintiff bank the holder of the 
notes in due course. 

In an effort to show that the plaintiff bank had actual notice that 
the notes were obtained by fraud and misrepresentation, the de- 
fendant was permitted to testify, over the objections of plaintiff bank, 
to the contents of a letter which he said he had written to W. H. 
Burbage in his capacity as president of plaintiff bank. In this letter 
the defendant said that he informed Burbage that the notes had been 
obtained by fraud and misrepresentation, and that he (defendant) 
would not honor them. The defendant admits that he received no 
answer from Burbage to this letter, but states that the secretary of 
the Ranchers’ Trust Company, at Flagstaff, Ariz., answered it. The 
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defendant fails to state whether he addressed Burbage at Flagstaff, 
Ariz., or at Winslow, Ariz. The uncontradicted proof is that Burbage 
resides at Winslow, Ariz., and that the principal place of business of 
the plaintiff bank is at Winslow, Ariz. There is no evidence that 
Burbage ever received the letter. He positively denies its reception. 
Under the circumstances, the evidence was wholly insufficient to make 
a prima facie showing of notice to the plaintiff bank of fraud in the 
inception of the notes. Defendant went no further than to state that 
he “wrote a letter to Burbage” in his capacity as president of plaintiff 
bank. He should have shown that the letter was properly ad- 
dressed, stamped, and deposited in the mail. 1 Jones on Evidence, 
§ 52; 2 Wharton on Evidence, § 1323; Briggs v. Hervey, 130 Mass. 
187; Best v. German Ins. Co., 68 Mo. App. 598. 

The judgment is reversed, and the cause remanded for further 
proceedings in accordance with the views expressed in this opinion. 

CUNNINGHAM, C. J., and ROSS, J., concur. 


BANK’S FAILURE TO GIVE NOTICE OF DISHONOR 
WAIVED BY INDORSER. 


Pirst National Bank of Louisa v. Anderson, Supreme Court of Appeals of Virginia, 
June 12, 1919. 99 8S. E. Rep., 561. 


A director of a corporation indorsed for accommodation a note 
made by the corporation, payable to a bank. The note was not 
paid at maturity and was protested, but the bank neglected to 
give the indorser formal notice of dishonor. Subsequently the 
indorser admitted his liability on the note and suggested to the 
bank a plan of settlement. It was held that he thereby waived 
the bank’s failure to give him notice of dishonor and rendered 
himself liable on the note. 


Error to Law and Equity Court of City of Richmond. 

Action by the First National Bank of Louisa against John T. 
Anderson and others. From judgment for defendant named, plaintiff 
brings error. Reversed. , 

W. Worth Smith, Jr., of Louisa, and T. J. Moore and M, J. Fulton, 
both of Richmond, for plaintiff in error. 

H. W. Goodwyn, of Richmond, for defendant in error. 

WHITTLE, P. On July 24, 1917, the Southern Exploration Com- 
pany, Incorporated (which we shall designate as the company), made 
its note to the First National Bank of Louisa (hereinafter called the 


NWOTE.—For other similar decisions see Banking Law Journal Digest (Second 
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bank), at 90 days, for $1,500, and on September 3, 1917, the company 
made another note to the bank at 30 days, for $850. Both of these 
notes were indorsed by several of the directors, including J. W. Moore 
and J. T. Anderson, and were discounted by the bank. Neither of the 
notes was paid at maturity, and both were protested for non-payment, 
but notice of protest was not mailed to the indorsers. The notes 
remaining unpaid, the bank proceeded by motion for judgment on 
each against the maker and indorsers in the law and equity court 
of the city of Richmond. The company made no defense, and this 
record only concerns the note for $850 and the liability of the de- 
fendant in error, J. T. Anderson, as an indorser, who demurred to 
the evidence. 

The single question submitted for determination was, and is, 
whether the defendant waived notice of protest. The trial court re- 
solved that issue in favor of the defendant, and entered the judgment 
under review, sustaining his demurrer to the evidence. 

From the standpoint of a demurrer to the evidence, it appears that 
at the date of these notes the company was without capital and has 
been wholly insolvent hitherto; that the management, including the 
indorsers, were cognizant of that condition, and that the loan was 
made to the company on the faith of the financial ability of J. W. 
Moore and J. T. Anderson as indorsers, to whom the bank looked 
for payment; that J. W. Moore, in circumstances identical with those 
in the case of his joint indorser, Anderson, admits liability on the 
notes and is not defending the motion; that on October 12, 1917, the 
bank’s attorney addressed a letter to Moore and Anderson, indorsers, 
demanding payment by them of the notes; that on November 3, An- 
derson’s attorney, in reply to that letter, stated that it had been 
referred to him “some time back,” and that he had been trying to 
get in communication with two other indorsers, to ascertain what 
they were going to do about it, and added: 


“My clients (referring to Mcore and Anderson) say that so far as 
they are concerned they are perfectly willing to do what is right and 
proper.” 


T. Justin Moore, a member of the Richmond bar, on behalf of these 
two indorsers, also replied to the letter of the bank’s attorney, giving 
positive assurance that they recognized their liability and would see 
that the note was paid. The letter concluded: 


“T trust, therefore, you will give them an opportunity to make some 
arrangement for the settlement of the note, which can be done, I am 
satisfied, during the latter part of this week. The indorsers on the 
note are highly responsible financially, and I can see that no harm 
can come to your client by waiting a few days.” 
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Mr. T. Justin Moore again wrote the bank’s attorney on October 
26th, in reply to a subsequent letter: 







“I have brought your letter of the 22d to the attention of the parties 
interested in the same, and beg to advise that the directors of the 
company expect to have a meeting on October 29th, when they 
expect to make some plans and arrangements about the two notes 
which are due the Bank of Louisa.” 











On December 4th, J. W. Moore, at the instance of Anderson, wrote 
the bank: 







“At a meeting of the indorsers of notes held by your bank, I was 
requested to write you and ask if a settlement could be made by a 
curtail and renewal of the same. Mr. Eden has left the state, and I 
do not think Dr, Connell is in a position to pay anything at this time; 
so you see it would be quite a sum for Mr. Anderson and myself to 
have to raise on short notice. I know your duty to your stockholders 
is to safeguard their interest, and I feel quite sure that with Mr. 
Anderson and myself they will not lose a dollar. . . . I have 
indorsed this paper and shall make no effort to dodge the responsi- 
bility, but will appreciate a little time being given us.” 










This letter was written at the specific request of ‘the defendant 
Anderson, and is as binding on him as if he had personally made 
request for the curtail and renewal of the notes. Indeed, the grava- 
men of the correspondence, taken as a whole, shows that Anderson not 
only admitted his liability as an indorser to pay the notes, but author- 
ized and suggested the plan of settlement. Certainly, upon a demur- 
rer to the evidence, the jury would have been warranted in so finding, 
and that his conduct was tantamount to an implied waiver of formal 
notice of dishonor. — 

The doctrine of waiver of notice of dishonor is crystallized in the 
Negotiable Instruments Law (Virginia Code, § 2841a, sub-sec. 109), as 


follows: 














“Waiver of Notice—Notice of dishonor may be waived either before 
the time of giving notice has arrived or after the omission to give due 
notice, and the waiver may be express or implied.” 










The statute affirms and confirms the antecedent rule on the subject 
established by the authorities, and renders the citation of reported 
cases superfluous. 

Upon these considerations, we feel constrained to reverse the judg- 
ment of the trial court, and to enter such judgment as that court ought 
to have entered, overruling the demurrer to the evidence and rendering 
judgment thereon for the plaintiff in error. 

Reversed. 
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STOCK HOLDER’S LIABILITY ON FAILURE OF BANK. 


Bundy v. Wilson, Supreme Court of Colorado, May 5, 1919. 180 Pac. Rep., 740. 






The defendant was induced by misrepresentation to purchase 
shares of stock in a bank. After the bank became insolvent and 
closed its doors, the defendant brought suit against the person, 
who sold the shares to him, to have the contract of sale set aside. 
In this suit he was successful. Later the receiver of the bank 
sued the defendant to recover twice the value of his stock, under 
the statute, for the benefit of the bank’s creditors. It was held 
that the defendant was liable, notwithstanding the fact that the 


stock had been sold to him by fraud and that the sale had been 
set aside. 


Error to District Court, Fremont County ; Charles Cavender, Judge. 
Action by George Wilson, as receiver of the Florence State Bank, 
against John C. Bundy, in which Ralph C. Bundy, as administrator 
of the estate of John C. Bundy, deceased, was substituted as defend- 
ant. Judgment for plaintiff, and defendant brings error. Affirmed. 

George H. Wilkes, of Florence, and Joseph H. Maupin, of Canon 
City, for plaintiff in error. 

Joseph D. Blunt, Delbert A. Hessick, and Charles D. Bradley, all of 
Florence, for defendant in error. 

BAILEY, J. This action was brought by the receiver of the bank 
to recover of John C. Bundy as an alleged shareholder in the failed 
Florence State Bank, twice the value of the stock in that corporation 
which stood in his name on its books at the time the bank was 
declared insolvent. It was brought in the interest of the creditors of 
the bank under section 273, R. S. 1908. 

It appears that Bundy bought the shares in question in January, 
1913. The bank was closed by the State Bank Examiner in March 
following, and in May of that year defendant in error was appointed 
receiver. In July, 1913, Bundy brought suit to have the contract of 
purchase and sale of the shares set aside on the ground of fraud, mis- 
representation and deceit. Judgment in that suit was for Bundy, and 
for this reason among others he now contends that he never was an 
actual shareholder in the bank. It is also urged that the stock at the 
time of the transaction complained of was part of an estate of a dece- 
dent and as such was not subject to purchase from the person assum- 
ing to make the sale. It is also claimed that in any event no liability 
can attach to Bundy as a stockholder except for such debts as were 
contracted by the bank after he became such shareholder of record. 
In determining the case it will not be necessary to consider any 
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question except the liability, under our statute in circumstances .such 
as are here involved, of a shareholder in such institutions. Questions 
relating to the alleged fraud in the contract of purchase, and the right 
of the seller to dispose of these shares are extraneous and immaterial. 
These questions are not involved as they concern only Bundy and the 
person from whom he is alleged to have purchased them, and are not 
in issue as between Bundy and the creditors of the bank. 
Section 273, supra, under which this action was brought, is as’ 

follows: 


“Shareholders in banks, savings banks, trust, deposit, and security 
associations, shall be held individually responsible for debts, contracts 
and engagements of said associations, in double the amount of the par 
value of the stock owned by them respectively.” 


The fact that Bundy was a stockholder of record in the Florence 
State Bank was established by identically the same kind of testimony, 
and the fact that he was such stockholder is settled beyond perad- 
venture, as a legal proposition. There is nothing in the record to 
indicate that he became such unwillingly, or that he was tricked into 
becoming such by the bank. And even if that had been the case 
Bundy had ample time to protect himself after discovering that he was 
so listed upon the records of the bank. Instead he acknowledged that 
he was a stockholder even after the bank had been closed by the State 
Bank Commissioner, and actively busied himself in a subsequent 
examination of its affairs. He attended at least one meeting of the 
stockholders, and joined with others in an effort to salvage the insti- 
tion. Not until all such hopes had proven vain and all efforts to that 
end abandoned did he seek to rescind his contract of purchase. Prior 
to the time that it was demonstrated that the bank was hopelessly 
insolvent and a receiver appointed he appeared ready and willing to 
accept any benefits which might accrue to him as a shareholder 
therein, and made no complaint against any one for fraud in selling 
him the shares. Even now there is no claim that the alleged fraud was 
perpetrated by the bank, but by one who, so far as the creditors of the 
institution are concerned, is an outsider. 

The contention that Bundy .s liable in any event only for debts 
contracted during the time he w. ~ a stockholder of record, is supported 
only by decisions involving statutes expressly providing that stock- 
holders shall be thus liable. The contention appears to be based upon 
the theory that section 272, R. S. 1908, providing that stockholders 
shall be personally liable for debts contracted while they are stock- 
holders, is the proper section upon which to found this right of action 
by the receiver. Upon facts such as are here involved that section 
even if in full force, has no application. In Zang v. Wyant, supra 
and Adams v. Clark, supra, it is clearly settled that section 273, quoted 
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above, is the statute which alone governs in cases like the one at bar. 
To quote again from Zang v. Wyant, 25 Colo. at page 561, 56 Pac. at 
page 568, 71 Am. St. Rep. 145: 


“As we have seen, statutes of this character are intended to furnish 
a fund exclusively for the benefit of creditors, and under the rule laid 
down in all cases, they are to be construed as imposing an individual 
liability upon stockholders, in addition to their liability to the corpo- 
ration for the amount of their subscription to the stock. Accepting 
this as the correct rule of construction, the plain and obvious import of 
the language of our act is, to make stockholders in banking associa- 
tions individually liable for the debts of the association in double the 
amount of the par value of the stock owned by them, notwithstanding 
they may have paid, or are still liable to the corporation, for their 
original subscription.” 


In construing the same statute in Adams v. Clark, supra, this court 
at page 92 of 36 Colo., at page 650 of 85 Pac. (10 Ann. Cas. 774), said: 


“The court found that appellants were liable to the limit of the 
liability imposed by the statute, to wit, ‘double the amount of the par 
value of the stock,’ and, in its decree, awarded judgment against each 
appellant for that amount, with interest thereon from January 6, 1902, 
to the date of the rendition of the decree. The maximum liability 
imposed by the statute is ‘double the amount of the par value of the 
stock.’ This is the limit of recovery by creditors. Zang v. Wyant, 
supra; Clark & Marshall, vol. 3, p. 2515; Richmond v. Irons, 121 U. S. 
27, 64 [7 Sup. Ct. 788, 30 L. Ed. 864]. The allowance of interest was 
error. This error will not necessitate a reversal of the judgment.” 


The liability of stockholders of an insolvent banking corporation is 
strictly statutory. Whether or not section 272, providing that stock- 
holders shall be liable ratably for debts contracted while they are such 
stockholders, is repealed by section 273, supra, providing for a double 
liability for all debts and obligations, need not be determined. This 
is so because under our decisions, section 273 provides the remedy for 
creditors in the event of the failure and insolvency of a banking cor- 
poration. Under the facts of this case the liability is fixed by statute 
at double the par value of the stock held of record, and that is conclu- 
sive. This is determined by our own decisions, and there is nothing 
in this record to carry the vase at bar out of the scope of that rule. 
The judgment of the trial court should accordingly be affirmed. 

Judgment affirmed. 

SCOTT, J., dissents. 








BANK MANAGEMENT OF ESTATES UNDER THE 
NEW YORK STATUTES. 






By John E. Brady. 







The following is the first installment of a consideration of the New 
York statutory enactments regulating the duties and liabilities of 
banks and trust companies acting as executors, administrators, guar- 
dians, trustees, receivers, etc.: 









EXERCISE OF FIDUCIARY POWERS. 


§1. Authority of banks and trust companies to exercise fiduciary 
powers. 
Practice of law by banks and trust companies. 










WILLS. 






§3. Form of will. 
§4. Mental capacity to execute a will. 
§ 5. Qualifications as to age in making a will. 
§6. Formalities required in execution of will. 
§7. Seal not required. 
§8. Signature by testator. 
§9. Acknowledgment by testator. 
$10. Publication. 
° §11. Attestation clause. 
§12. Attestation by witnesses, 
§ 13. Witnesses to sign at testator’s request. 
Witnesses to give addresses. 


EXERCISE OF FIDUCIARY POWERS. 


§ 1. Authority of banks and trust companies to exercise fiduciary 
powers. The trust companies, since they first existed, have been 
authorized to exercise what are commonly called trust powers. 
They have long been empowered to act as fiscal or transfer agent, 
trustee, guardian, executor, administrator, committee of the estate 
of a lunatic and in various other fiduciary capacities. 

They have not always taken the fullest advantage of these powers. 
Until within a few years the general public was not aware that a trust 
company could act as executor or trustee under a will. And until 
lately comparatively few trust company appointments were made. 
Recently a vigorous campaign has been carried on by many companies 
to educate the public to the advantages which lie in confiding an 
estate of any character to the care of a corporation, instead of to an 
individual. 

When the Federal Reserve Act was adopted in 1913, section 11k 
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of the Act authorized the Federal Reserve Board to grant by special 
permit to national banks applying therefor certain enumerated trust 
powers, when not in contravention of state or local law. A nation- 
wide controversy immediately started as to whether the provision was 
constitutional. The Supreme Court finally decided in favor of its 
constitutionality. First National Bank v. Fellows, 34 B. L. J. 436. 

Later a separate discussion started in each state as to whether the 
granting of such powers to national banks was in contravention of the 
laws of that particular state, 

The confusion has been largely dissipated by the amendment of 
section 11k, approved September 26, 1918. The amendment enlarges 
the list of powers that may be granted to national banks and provides 
that the granting of such powers shall not be deemed to be in con- 
travention of state or local law, “whenever the laws of such state 
authorize or permit the exercise of any or all of the foregoing powers 
by state banks, trust companies, or other corporations which compete 
with national banks.” 

And now the state banks in New York may exercise trust powers 
under an amendment to the banking law, which went into effect on 
April 9, 1919. This amendment, which is known as section 24a of 
the banking law, provides that the superintendent of banking may 
“by special authorization grant banks applying therefor the right to 
act as trustee, executor, administrator, registrar of stocks and bonds, 
guardian of estates, assignee, receiver, committee of estates of luna- 


tics or in any other fiduciary capacity in which trust companies are 
permitted to act.” 


§ 2. Practice of law by banks and trust companies. In connection 
with the management of estates and the execution of trusts, banks and 
trust companies should keep prominently in mind that it is no part 
of their business, even under the broad powers granted to them under 
the recently enacted statutes, to draw wills or other legal papers or 
to give legal advice. Such activities on the part of a bank or trust 
company constitute practicing law and are expressly prohibited by 
section 280 of the Penal Law. 

Section 280 makes it unlawful for any corporation to render or fur- 
nish legal advice, to furnish attorneys or counsel, in any other manner 
to assume to be entitled to practice law, or to furnish legal advice, 
services or counsel, or to advertise that either alone, or together with, 
or by or through any person, whether a duly and regularly admitted 
attorney or not, it has, owns, conducts, or maintains a law office, or an 
office for the practice of law, or for furnishing legal advice, services 
or counsel. 

In one instance a trust company advertised itself in the newspapers 
as “appropriate advisers if you are considering the making of a will 
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or the appointment of an executor.” Later the company’s counsel 
prepared a will for one who answered the advertisement. No charge 
was made by either the company or its counsel for the service. It 
was held, nevertheless, that there had been a violation of section 280. 
It is all right for a bank or trust company to advertise its virtues and 
advantages as a fiduciary, but it is entirely improper for it to in any 
way offer to perform any legal service or to give any legal advice. 


WILLS. 


§3. Form of will. While the drawing of wills is outside the 
legitimate functions of a bank or trust company, it is proper and desir- 
able that officials of banking institutions, exercising fiduciary powers, 
should be acquainted with the statutory provisions having to do with 
the execution and validity of wills. The following is a short form of 


will, which complies as to form with the statutory provisions in force 
in New York: 


I, John Smith, of the Borough of Manhattan, City of New York, do 
hereby make, publish and declare this my last Will and Testament, in 
manner and form following: 


First. I direct that all my just debts and funeral expenses be paid 
as soon after my decease as may be convenient. 

Second. I devise and bequeath all the rest, residue and remainder 
of my estate, real and personal, wherever situate, to my wife, Jane 
Smith, to have and to hold, absolutely and forever. 

Third. I nominate and appoint my said wife and the Blank Trust 
Company, of the City of New York, to be executrix and executor, 
without bond, of this, my last Will and Testament. 


(Testimonium clause.) 


IN WITNESS WHEREOF, I have hereunto subscribed my name 
and affixed my seal, at No. 253 Broadway, Borough of Manhattan, City 
of New York, this Ist day of August, 1919, in the presence of John 
Doe and Richard Doe, whom I have requested to become attesting 
witnesses hereto. (Signature of testator.) 

JOHN SMITH. (Seal.) 


(Attestation clause.) 

The foregoing instrument was subscribed, sealed, published and 
declared by John Smith, as and for his last Will and Testament, 
in our presence and in the presence of each of us, and we there- 
upon, at his request, in his presence and in the presence of each 
other, hereunto subscribed our names and residences, as attesting 
witnesses, this Ist day of August, 1919. 


( Signatures and residences of attesting witnesses.) 
John Doe, residing at No. 428 West 72nd Street, New York City. 
Richard Doe, residing at No. 428 West 72nd Street, New York City. 
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§4. Mental capacity to execute a will. The New York statute 
requires that a person be of sound mind and memory, in order to be 
qualified to make a will. The statutory provision is necessarily gen- 
eral in its terms, and it is impossible to formulate any precise rule, 
defining the grade of mental ability or acumen, necessary to qualify 
one to make a will. The most the courts have attempted to do is to 
dispose of each case as it arose upon its own peculiar facts and cir- 
cumstances and in so doing establish very general propositions bearing 
upon the subject. Matter of Carver, 23 N. Y. Supp. 753. 

The decisions, in general, agree upon the proposition that, if a tes- 
tator has sufficient intelligence to comprehend the condition of his 
property, his relation to those whom he makes the object of his bounty 
and the purport and meaning of the provisions of his will, the will 
should be sustained, so far as his mental capacity to execute it is 
concerned. 

In Matter of Blair, 16 N. Y. Supp. 874, the Court said: “The ‘sound 
mind and memory’ which the law exacts as a condition of testamentary 
competency does not mean a mind without flaw, or memory without 
fault. To require such an ideal mind and memory would be a virtual 
denial of the power to make a will, because imposing a condition 
incompatible with human infirmity. Neither is it requisite to testa- 
mentary capacity that the mind and memory be of the ordinary or 
average standard of the human intellect, nor yet is a mind, weakened 
and disordered by age and bodily maladies, necessarily incompetent 
to the testamentary act; for such a mind may still possess the intelli- 
gence and integrity which the law adjudges to be sufficient.” Matter 
of Blair, 1 N. Y. Supp., 874. 

Contrary to popular opinion on the subject, a testator is under no 
legal obligation to make provision for his blood relatives. His failure 
to do so is a circumstance, which may be taken into consideration in 
determining his mental capacity, but it is by no means a controlling 
factor. 


§ 5. Qualifications as to age in making a will. Each of the states 
has its own particular statutory provisions with reference to the age 
at which a person may execute a will. In New York, as in many other 
states, a distinction is made between wills of real estate and wills 
of personal property. Section 10 of the New York Decedent Estate 
Law provides that a person must be of the age of twenty-one years in 
order to dispose of his or her real property by will. This section 
reads as follows: “All persons, except idiots, persons of unsound 
mind and infants, may devise their real estate, by a last will and testa- 
ment, duly executed, according to the provisions of this article.” 

With reference to personal property the New York statute (Section 
15 of the Decedent Estate Law) makes a distinction between males 
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and females. While a female of sixteen years may leave her personal 
property by will, a male, to perform this act, must be eighteen years 
of age. Section 15 provides: “Every male person of the age of 
eighteen years or upwards, and every female of the age of sixteen 
years or upwards, of sound mind and memory, and no others, may give 
and bequeath his or her personal estate.” 

Real property, in general, consists in land, buildings and estates in 
land, such as life estates and easements. Personal property includes 
goods, chattels, debts, bills, notes, patents and copyrights. Leases of 
real estate and mortgages of real estate are personal property. The 
shares of stock of a corporation are personal property, even though 
all the assets of the corporation are invested in real estate. 

Under this section, a female, sixteen years of age, is competent to 
execute a will, disposing of her personal property, despite the fact that 
a guardian, appointed for her, is domiciled in another state, by the 
laws of which she would be incompetent, provided the domicile of the 
testatrix is not changed prior to her execution of the will. Seiter v. 
Straub, 1 Dem. (N. Y.) 264. 

And it has been held, under this section, that a married woman is 
capable of making a will of her personal property, provided she is of 
proper age and sound mind, and that her will is not revoked, after the 
death of her husband, by a second marriage. Matter of McLarney, 
35 N. Y. Supp. 893, affirmed 153 N. Y. 416. 


§ 6. Formalities required in execution of will. The law requires 
certain formalities in the execution of a will and if they are absent the 
will is invalid and will not be admitted to probate. The necessary 
formalities are described in section 21 of the Decedent Estate Law, 
which follows: 


“Every last will and testament of real or personal property, or both, 
shall be executed and attested in the following manner: 


“1. It shall be subscribed by the testator at the end of the will. 

“2. Such subscription shall be made by the testator in the presence 
of each of the attesting witnesses, or shall be acknowledged by him, 
to have been so made, to each of the attesting witnesses. 

“3. The testator, at the time of making such subscription, or at the 
time of acknowledging the same, shall declare the instrument so sub- 
scribed, to be his last will and testament. 

“4. There shall be at least two attesting witnesses, each of whom 
shall sign his name as a witness, at the end of the will, at the request 
of the testator.” 


§7. Seal not required. A will, even of real property, need not be 
under seal. The statute simply requires that the will be “subscribed 
by the testator.” 
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It is customary, however, to have a seal placed on the will and to 
recite the fact of sealing in the attestation clause. 


§8. Signature by testator. The signature of a testator. who is 
unable to write, or is physically incapacitated, may be made by mark. 
It has been held that a testator’s signature is sufficient, if, being physi- 
cally incapacitated, he calls upon another to assist him to the extent 
of holding and guiding his hand, so long as it is his wish that his 
signature be thus made. Matter of Baumann, 148 N. Y. Supp. 1049. 

And it has been held that a testator’s signature is sufficient, though 
made by another person, where it appears that such person signed in 
the testator’s presence and at his express direction and request. 
Robins v. Coryell, 27 Barb. (N. Y.) 556. 

The statute provides that the testator must sign “at the end of the 
will.” The courts have been called on in a great number of cases 
to decide whether a will offered for probate is signed at the end. And 
in many instances the will has been thrown out because not signed in 
the proper place. 

The usual place for the testator to sign is following the last clause 
in the will, at the place where the attestation clause begins. It has 
been held, however, that a signature of a will by the testator following 
the attestation clause is “at the end of the will.” Matter of McDow- 
ell, 156 N. Y. Supp. 357. 

The subscription of a testator is not at the end of the will, where it 
is followed by the date and a clause appointing executors. Matter of 
Gedney, 41 N. Y. Supp. 205. But where a will was signed just above 
the attestation clause it was held that the subscription was at the 
end of the will, though the date of the will was written below the 
attestation clause. Matter of Talbot, 154 N. Y. Supp. 1083. 

The signature of a testator written in a blank space in the attesta- 
tion clause was held to be sufficient where it appeared that he intended 
it as such, was so understood by the witnesses and that the signature 
was substantially at the end of the will. Matter of De Hart, 122 N. Y. 
Supp. 220. 

The will in Lowden’s Estate, 175 N. Y. Supp. 431, decided in April, 
1919, was drawn on a printed blank form, consisting of one sheet of 
paper, folded in the middle so as to maké four pages, the fold being at 
the top. The attestation clause was at the bottom of the first page 
and the other three pages were blank. The space left for writing in 
the terms of the will not being sufficiently large, a notation “continued 
on back” was written on the first page and the balance of the bequests 
were written on pages 2 and 3. The will was signed in the blank 
space provided therefor on the first page. It was held that the will 
was not signed “at the end,” as required by the statute and that it was, 
therefore, not entitled to probate, 
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But where a will was drawn on a single sheet of legal cap, folded 
so as to make four pages, and the writing commenced on the first 
page, was continued on the fourth page and concluded on the second 
page with the signature of the testator and witnesses, it was held that 
the will was signed at the end in compltence with the statute. Matter 
of Peiser, 140 N. Y. Supp. 844. 


§9. Acknowledgment by testator. Subdivision 2 of the statute 
above quoted specifies that the testator must sign the will in the pres- 
ence of the attesting witnesses, or must acknowledge his signature. 
The object is to enable the witnesses to identify the testator’s signa- 
ture. This they cannot do unless they see the testator sign or, at the 
time of attesting, see the signature. So, it has been held that, although 
a testator acknowledged to the attesting witnesses that the instrument 
they were asked to sign was his will, the fact that the will was at the 
time so folded that the witnesses could not see the testator’s signature 
rendered the execution invalid. In re Mackey, 110 N. Y. 611, 18 N. E. 
Rep. 433. 

In this case it appeared that the witnesses went to the testator’s 
dwelling at his request. While seated at his writing desk the testator 
said to them: “Gentlemen, what I sent for you for was to sign my last 
will and testament.” Thereupon he took from his desk the will and 
placing it before them said: “It is now all ready for your signatures.” 
But he handed it to them folded in such a way that all they could see 
was the attestation clause; they could see neither the testator’s sig- 
nature nor his seal. 

The Court said: “The formalities prescribed by the statute are safe- 
guards thrown around the testator to prevent fraud and imposition. 
To this end the witnesses should either see the testator subscribe his 
name, or he should, the signature being visible to him and to them, 
acknowledge it to be his signature. Otherwise imposition might be 
possible and sometimes the purpose of the statute might be frus- 
trated.” 

The statute does not require that the will be acknowledged and 
published to both witnesses at the same time. Thus, where a testator 
acknowledged his signature to his will to one of the attesting wit- 
nesses and later in the day requested the other witness to attest the 
will, it was held that the will had been executed in accordance with 
the requirements of the statute. 


§ 10. Publication. The statute requires that the testator declare 
the instrument to be his last will and testament. This means that he 
must make them acquainted with the nature of the document which 
he asks them to sign. In Darling v. Arthur, 22 Hun (N. Y.) &, the 
Court said: “Any communication to the witnesses, either by word, 
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or deed, or both, which renders it certain that the testator intends the 
instrument which he executes to take validity and effect as a last will 
and testament, will satisfy the requirements of the statute.” 

This provision is important and if there is no proper declaration 
there is no valid will. In Ex parte Beers, 2 Bradf. (N. Y.) 163, the 
will presented for probate was covered at the time of its execution so 
that only the testator’s signature and the attestation clause were 
visible and the witnesses did not read any part of the will. The 
testator acknowledged his signature to the witnesses and requested 
them to sign, but said nothing regarding the nature of the instrument. 
It was held that the will was invalid for the reason that there had 
been no proper publication of it as a will, even though the witnesses, 
from extraneous circumstances, supposed it to be a will. The declara- 
tion of the will required by the law must be “an open act, a manifest 
signification or assertion, or assent by words or signs; and it must be 
made to appear by unequivocal circumstances, so that the testa- 
mentary character of the instrument is shown to have been communi- 
cated by the testator to the witnesses.” 


§11. The attestation clause. The usual form of the attestation 
clause is given in the will reproduced in § 3, above. This is one of 
the formalities which, while generally found in wills, may be dispensed 
with without serious results. The form of the attestation clause is 
not material. The circumstance that it does not recite all the details 
of execution, or the fact that it is omitted entirely, does not affect the 
validity of the will. As a memorandum of what occurred and as a 
means of securing the attention of the witnesses to the fact that all 
required formalities have been observed, it is very desirable that it 
should be full and precise in its details. Sometimes, when the wit- 
nesses are dead, it may be of great importance as presumptive evidence 
of due execution. But the attestation clause is no part of the will 
and is not required as a part of its due execution by any law. Jackson 
v. Jackson, 39 N. Y. 153. 


§ 12. Attestation by witnesses. The statute calls for two attesting 
witnesses, but the better pra¢tice is to have three; the testimony of 
two of them is sufficient for the probate of the will. The proper place 
for the witnesses to sign is, of course, just beneath the attestation 
clause. And the witnesses should sign after the testator has signed. 
In the case of Jackson v. Jackson, 39 N. Y. 153, the witnesses signed 
first and then the testator signed. It was held that the will was not 
properly executed. In this case the Court said: “Our statute on this 
précise point reads: ‘There shall be, at least, two attesting witnesses, 
each of whom shall sign his name as a witness at the end of the will, 
at the request of the testator.’ 
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“They are, in and by this act of signing their names to attest not 
only the signing or acknowledgment, but his contemporaneous declara- 
tion that it is his will. Their signatures do not attest the signing by 
the testator, if they are placed there before the will is signed by him. 
For some period, longer or shorter, as the case may be, those signa- 
tures attest no execution—they certify what is not true.” 

It is not necessary that the attesting witnesses sign in the presence 
of each other. Hoysradt v. Kingman, 22 N. Y. 372. Nor is it neces- 
sary that an attesting witness sign in the presence of the testator. In 
Herrick v. Snyder, 59 N. Y. Supp. 229, it was held that, where a wit- 
ness signed the will at his home shortly after having seen the testator 
sign, the attestation was good. But the witnesses must sign during 
the lifetime of the testator. In re Fish’s Will, 34 N. Y. Supp. 536. 
In this case the will was presented to the testatrix. who was very 
feeble, just prior to her death. Two doctors were attending her at 
the time. After she had subscribed the will by making a mark, one of 
the doctors signed as a witness. Before the other doctor could 
affix his name to the document the testatrix died. The court decided 
that the instrument could not be admitted to probate as a will. 

The fact that the attestation clause in a will is written entirely 
across the face of the instrument, and separates the testator’s signa- 
ture from those of the witnesses, the former signing above that clause 
and the latter below it, does not invalidate the will, for in such case 
the signatures are at the end of the will. In re Dayger, 47 Hun 
(N. Y.) 127. 

Witnesses to sign at testator’s request. Another provision of the 
statute is that the witnesses must sign at the testaf@r’s request. 
Where one of the witnesses, who signs a will, does so without being 
requested to do so by the testator, the will is void. In re Roe’s Will; 
143 N. Y. Supp. 999. One of the witnesses to the will here involved, 
a Mr. Michels, testified that the testatrix called on him at his place 
of business and handed him the paper in question. She had already 
signed it and she simply told Michels that it was her will, but did 
not at any time state to him that it was her signature which was 
affixed to the will. Michels told her that two witnesses were neces- 
sary. She then went out and had another person sign as witness. 
The next evening she left the will at Michels’ office in his absence. 
Michels then, without any request from the testatrix and in her 
absence, signed his name as a witness. The will remained in his 
possession until the death of the testatrix. It was held that the fact 
that the testatrix had never in any way asked Michels to act as a wit- 
ness to her will was fatal to its validity. 

Witnesses to give addresses. Every person, who signs a will as a 
witness, is required to write, in addition to his signature, his place of 
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residence. His failure to do so may subject him to a penalty of fifty 
dollars. This provision is found in section 22 of the Decedent Estate 
Law, which reads as follows: “The witnesses to any will shall write 
opposite to their names their respective places of residence ; and every 
person who shall sign the testator’s name to any will shall sign his 
own name as witness to the will. Whoever shall neglect to comply 
with either of these provisions shall forfeit fifty dollars, to be recov- 
ered by any person interested in the property devised or bequeathed, 
who will sue for the same. Such omission shall not affect the validity 
of any will; nor shall any person liable to the penalty aforesaid be 
excused or incapacitated on that account, from testifying respecting 
the execution of such will.” 


To Be Continued 


mu 


FOREIGN BRANCHES OF NEW YORK BANKS 


The following are the foreign branches of The National City Bank of New 
York: 


Buenos Aires, Argentina Havana, Cuba 
Rosario, Argentina Manzanillo, Cuba 
Bahia, Brazil Mantanzas, Cuba 
Pernambuco, Brazil Remedios, Cuba 

Rio de Janeiro, Brazil Pinar del Rio, Cuba 
Santos, Brazil Sagua la Grande, Cuba 
Sao Paulo, Brazil Santa Clara, Cuba 
Santiago, Chile Santiago, Cuba 
Valparaiso, Chile Union de Reyes, Cuba 
Artemisa, Cuba Yaguajay, Cuba 
Caibarien, Cuba Genoa, Italy 
Camaguey, Cuba San Juan, Porto Rico 
Cardenas, Cuba Port au Spain, Trinidad 
Ciego de Avila, Cuba Montevideo, Uruguay 
Cienfuegos, Cuba Caracas, Venezuela 
Guantanamo, Cuba Maracaibo, Venezuela 


The following are the foreign branches of International Banking Corporation: 


San Francisco, California London, England 
Canton, China Bombay, India 
Hankow, China Calcutta, India 
Harbin, China Rangoon, India 
Hong Kong, China Kobe, Japan 
Peking, China Yokohama, Japan 
Shanghai, China Batavia, Java 
Tientsin, China Soerabaya, Java 
Medellin, Colombia Colon, Panama 
Puerto Plata, Dominican Republic Panama, Panama 
San Pedro De Macoris, Dominican Re- Cuba, P. I. 

public Manial, P. I. 
Santo Domingo, Dominican Republic Singapore, Straits Set. 

Santiago, Dominican Republic 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers-are answered free. Name and ad- 
dress is published uriless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth 
If the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to amy paper or document, a copy should be sent, also copies of letters having reference to 
the transaction out of which the question arises. 


NEGOTIABILITY OF NOTE. 


Editor Banking Law Journal: OKLAHOMA, July 2, 1919. 


Dear Sir: Will you kindly answer through the Journal the question whether a 
note is negotiable, which reads in the following form: 
. “Tulsa. Oklahoma, June 1, 1919. 


“I promise to pay to the X Bank, or its order, five hundred ($500.00) dollars, 
sixty days after date, with interest at the rate of 4% per annum from date and at 
the rate of 6% from maturity, if not paid at maturity. A discount of 5% will be 
allowed if paid on or before 30 days from date. 

“Signed) JoHN SMITH.” 

Answer: A note quite similar to the one above reproduced was 
pronounced non-negotiable in the case of Farmers’ Loan and Trust 
Company v. McCoy, a decision of the Supreme Court of Oklahoma, 
published in the June, 1912, issue of the Banking Law Journal. 

The note there involved read as follows: 


Oklahoma City P. O. . Chicago, Ill., Dec. 16, 1908. 


For value received we promise to pay to the order of the Equitable 
Manufacturing Company (Not Incorporated), Chicago, IIl., three hun- 
dred seventy-four dollars and forty cents ($374.40) at Chicago, Iil., 
four installments, payable as below. 


3 months after date 3 
6 months after date 6 
9 months after date 9 
12 months after date 12 
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A discount of 5 per cent. will be allowed if paid within fifteen days 
from date. Installments after maturity draw 6 per cent. interest. 

It is agreed that default in the payment of any of the above install- 
ments shall, at the option of the payee herein, render the whole unpaid 
balance immediately due and payable. 


(Signed) Mcoy & Spivey Bros. 


The court decided that the note was not negotiable for the reason 
that it was uncertain as to amount; that is, the note was in such form 
that it was not possible to compute the amount which would be 
required to liquidate it. The Negotiable Instruments Law, which is 
now in force in Oklahoma, did not apply to the above note for the 
reason that the statute had not been adopted at the time the note was 
given. 

But, in a later case, Chicago, etc., Ry. Co. v. McElreath, published 
in the February, 1918, issue of the Banking Law Journal, it was held 
that a note was non-negotiable which contained the following clause: 


“With interest at the rate of 9 per cent. per annum, payable annu- 
ally from date until paid; provided, however, that if the note is paid 
on or before maturity, interest shall only be 7 per cent.” 


These decisions would indicate that in Oklahoma, the note set forth 
in the above inquiry would be held non-negotiable. 


BOOK REVIEW. 


Manual of Commercial Law. The second edition of Spencer’s 
Manual of Commercial Law, published by the Bobbs-Merrill Com- 
pany, of Indianapolis, is a volume of 736 pages, which covers the 
entire body of the commercial law. The book is divided into 74 chap- 
ters and the principal subjects discussed are contracts, negotiable 
instruments, agency, partnership, corporations, sales of personal prop- 
erty, chattel mortgages, bailments, pledges, carriers, guaranty, fire 
insurance, life insurance, real property, sales and mortgages of real 
estate, landlord and tenant and wills. ‘The author, Edward W. Spen- 
cer, is a member of the Milwaukee Bar and was formerly Associate 
Dean of the Marquette University Law School. The book is a prac- 
tical outline and explanation of the principles of business law, with 
which the business or professional man, for his own protection, should 
be acquainted. It contains a glossary of legal terms and a number of 
useful legal forms, such as contracts of employment and sale, mort- 
gages, leases, etc. 
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DEATH OF SIR EDWARD HOLDEN OF LONDON. 


The death of Sir Edward Holden, Bart., Chairman of the Board of the 
London Joint City and Midland Bank, Limited, causes the world to lose one 
of its greatest figures in financial affairs. He was one of the most prominent 
and influential bankers of-modern times, and his death is not only a loss 
to the British Empire, but to the entire world. 

Sir Edward was born May 11, 1848, at Tottington, near Manchester, Eng- 
land, the son of the late Henry Holden, of Tottington, Lancashire. He re- 
ceived his education at Owens College, Manchester, and at Trinity College, 
Cambridge. In his younger days Sir Edward found time to read law at the 
Inner Temple and was called to the bar, not with the idea of practicing, but 
because he was of the opinion that it is necessary for every banker to have 
the commercial law of the country at his fingers’ ends, so as to be able to 
decide for himself in moments of emergency instead of relying entirely upon 
professional advice. 

Beginning life as an ordinary bank clerk, Sir Edward was in every sense of 
the word a self-made man. Close application to his duties and study, gave 
him a knowledge of banking in every conceivable detail, and in its widest 
sense banking was his hobby, and finance and theories of economics afforded 
him his greatest enjoyment. 

He represented the Heywood Division of Lancashire as a Liberal in the 
House of Commons from 1906 to 1910 and was created a baron in 1909. 

Sir Edward is especially well remembered in the United States as one 
of the leading members of the financial mission which came to the United 
States in 1915 in behalf of the $500,000,000 Anglo-French Loan. On the com- 
mission with him were Baron Reading, Sir Edward Babington Smith, presi- 
dent of the National Bank of Turkey; Basil P. Blackett, an expert from the 
British Treasury; Ernest Mallett, Regent of the Bank of France, and Octave 


Homberg, representing the French Foreign Office. Daily conferences were 


held at the Biltmore Hotel with leading financiers from all over the country. 
The commission was here for several weeks and visited Chicago. 


Owing to 
the fact that up to this time foreign loans of importance were almost un- 


known, the commission had a difficult task. Such men as James J. Hill, 
J. P. Morgan, George F. Baker, Frank A. Vanderlip, Henry P. Davison, 
Thomas W. Lamont, and John J. Mitchell, joined heartily in the plan and 
toured the country with the visitors, educating the public and pointing the 
necessity of establishing credits here upon which the Alles could draw for 
war supplies. 

Recently Sir Edward had been engaged with other leading bankers of 
his and other countries with plans for making peace-time loans to foreign 
countries. He considered the proper way to raise funds for war-ridden 
Europe was to float bonds such as the Anglo-French 5s of 1915. 
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THE FUTURE OF OUR FOREIGN TRADE. 


For the first time in our history as a nation the assurance of our continued 
prosperity rests with the future of our foreign trade, it is declared by the 
National Bank of Commerce in New York in the monthly discussion of 
business conditions presented in its magazine, “Commerce Monthly,” for 
August. The bank continues: 


“The period of our industrial isolation is as completely behind us as is the 
period of our political isolation. Our industries were expanded and speeded 
up during four years of war in order to supply not only our own markets 
but also to meet a share of the world’s demands. It is inevitable that the 
high level of war exports will not be maintatdéd. ‘A decline from that level 
is desirable, but a return to the pre-war basig,would result in serious indus- 
trial disturbance. We have surpluses to sell. Europe needs our commodi- 
ties, and a way must be found to finance those purchases on credit. Such 
credit, whatever the financial machinery set in motion, must eventually be 
based on the savings of the American people. The domestic consumer inevi- 
tably will ask why he should curtail his consumption in order to assist the 
consumers of other nations to buy on credit in this country and to bid 
against himself by means of the very credits he has helped to extend. The 
answer is that an enormous destruction of the world’s actual and potential 
capital has taken place during the last four years. Although that destruction 
took place in Europe, economically considered the world is now a unit, and 
we are vitally interested in the replacement of that capital. If the Amer- 
ican consumer believes he may with impunity continue in unrestricted con- 
sumption and escape feeling the effects of the shortage in the world’s capital. 
he is in previous error. 

“Expansion of domestic consumption after the restrictions of war was 
certain and desirable. The stimulus provided our industry by this increased 
consumption tided us over the first difficult months and greatly aided the 
transition to a peace basis. Intelligent thrift should be our national watch- 
word through the reconstruction period ahead of us. 

“It is asking an impossibility of national altruism to expect the American 
citizen to save for the sole purpose of rehabilitating Europe for Europe’s sake. 
To regard such savings as altruistic, however, is not correct. To save for 
intelligent and conservative investment of American capital abroad is ulti- 
mately to save for our individual and national welfare. A wise policy of 
national thrift for foreign investment will so distribute the shock from the 
capital destruction of the war that our business need not lose the impetus 
which it has gained since the armistice.” 


With the beginning of the second half of the year, “Commerce Monthly” 
says, the time of business uncertainty has passed, and a period of prosperity 
is definitely under way, as evidenced by an improvement in basic industrial 
conditions of a character to justify confidence in its permanency. The return 
of foreign-born workers to their native lands is assuming huge proportions, 
the bank says, and in contrast with fears of widespread unemployment of 
four months ago, a labor shortage now seems a possibility of the near future. 

Under the caption of “When Will Taxes Be Reduced?”, “Commerce 
Monthly,” issued by the National Bank of Commerce in New York, analyzes 
the prospective receipts and expenditures of the Federal Government and 
reaches the conclusion that expenditures for 1919-1920 may be conservatively 
estimated at seven or seven and a half billion dollars and total revenues, 
including receipts on Victory Note subscriptions, at about seven billions. 
Any remaining deficit can easily be met by the sale of treasury certificates. 





NATIONAL BANK 
OF SOUTH AFRICA, Ltd. 


New York Agency 


10 Wall Street New York, N. Y. 


LONDON OFFICES 


Circus Place, London Wall, E. C. 
18 St. Swithin’s Lane, E. C. 
25 Cockspur St., S. W. 


Over. 300 Branches in South Africa 


Condensed Balance Sheet Figures of March 31, 1919 

Paid up Capital 

Deposits 

Notes in circulation 

Cash Assets 

Investments 

(All gilt edged and including short term British Treasury 
bills $15,000,000.00 written down at or below market 
quotations.) 

Bills of Exchange 

Liquid Assets 

(Representing 54%, of Banks liabilities to public.) 

Bills discounted, loans, etc 

Net available profits 

(After allocating $250,000.00 to reduction of bank premises.) 

Bank Premises 


THE FOLLOWING ALLOCATIONS HAVE BEEN MADE 

To reserve fund 

making it $5,250,000.00 
To pension fund 
A dividend of 6% and a bonus of 1% has been declared, absorbing with 
dividend already paid $1,000,000.00. 
Chairman surveyed mining, farming, and commercial industries, dwelling 
at length on the progress of the latter which now show a total of up- 
ward of 5,000 factories, representing $255,000,000.00 Capital and giving 
employment to 114,000 people. The Bank is interested in the establish- 
ment of a concern known as National Industrial Corporation of Africa, 
Limited. 


Above has been received by cable from the head office 
in South Africa by 
R. E. SAUNDERS, Agent. 





LONDON JOINT CITY AND 
MIDLAND BANK, LIMITED. 


Head Office : 5, Threadneedle Street, London, E. Cc. 2 


30th June, 1919 ($5=£1) 
Subscribed Capital $177,726,615 
Uncalled Capital 136,281,252 
Paid-Up Capital 41,445,362 
manana Fund 41,445,362 


eo 
Cash in Hand and Balance at Bank of England.... 397,133,860 
Money at Call and at Short Notice 
Investments and Bills of Exchange 


Advances I 
Advances on War Loans 61,245,810 











OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, E. C. 2 





Foreign Banking Business of Every Description Undertaken 


THE RIGHT HON. REGINALD McKENNA, Chairman 


BRITISH BANK OPENS NEW FOREIGN BRANCHES. 


Anglo-South American Bank Extends Facilities to Lima, Peru, and Valencia, 


Spain—Twenty-two Branches in South America. 


Frederick C. Harding, agent in New York of the Anglo-South American 
Bank, Limited, has announced the opening of a new branch of that institution 
at Lima, Peru. This is in conformance with the policy of the bank to-meet 
fully the necessity of business for complete banking facilities in South 
America. 

With the opening of the branch in Peru, the Anglo-South American Bank 
will have increased the number of its branches in South America to twenty- 
two. Heretofore the interests of the bank in the Peruvian territory have been 
cared for through its affiliation with the Banco del Peru y Londres. This 
new branch, however, materially augments the importance of Anglo-South 
American service for direct personal representation for its customers in that 
territory. The old connection, however, will be retained. 

Norman Stenning, formerly manager of the Banco del Peru y Londres, 
who will be in charge of the branch at Lima, has had wide experience in 
Peruvian banking and business matters. For many years he was manager 
of the Mendoza branch of the Anglo-South American Bank in Argentina, and 
has long been prominent in banking and business affairs in South America. 
His experience and knowledge render him thoroughly familiar with affairs 
in that territory. 

The announcement of the opening of the branch at Lima follows closely 
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Den Danske Landmandsbank 


HYPOTHEK-0G VEKSELBANK 


Paid up Capital: 100 Million Kroner 
Reserves: 35 Million Kroner 
About: £7,430,000 ($36,000,000) 


COPENHAGEN (Denmark) 


Telegraphic Address, Landmandsbank. 


PROVINCIAL BRANCHES: 

Kolind | Nykjobing S. | Sénderho 
Bagsvard Fredericia | Korsér Nysted Thisted 
Bandholm Grenaa | Langeskov Roslev Toldse 
Bramminge Holbak Maribo Rédby | Vejle 
Elsinore Hurup Nakskov Saxkjébing Vestervig 
Esbjerg Hoérsholm Nordby Skagen Orbak 
Eskildstrup | Kallundborg Nyborg Skive 
Farum Kolding | Nykjobing F. | Slangerup 


The Bank transacts every kind of legitimate Banking Business 


MANAGERS: 


E. Gluckstadt C. Harhoff O. Ringberg 
Emil Rasmussen, Vice-Manager 


the announcement that a branch of the bank had been established at Valencia, 
Spain. The Anglo-South American bank now maintains thirty-one branches 
in the most important commercial and industrial centers of Europe and 
South America. 


TRADE WITH CENTRAL AMERICA. 


American capital is interested in the construction of a railroad line from 
Santa Ana, Salvador, the northern terminus of the Salvador Railroad, to 
Zacapa, Guatemala, which is on the Guantemalan trans-continental. This new 
jine, less than one hundred miles in length, is of an importance not imme- 
diately evident. Its first function is to give Salvador, the most thickly popu- 
lated country on the Western Hemisphere, as it is the smallest, an outlet on 
the Caribbean. At present, on account of the lack of railway connections, 
Salvador has to be approached from New York through the Panama Canal. 
The secondary point of interest in connection with the new road is the fact 
that it is one additional link in the projected Pan-American route. 

The Government of Guatemala is contemplating putting the currency of 
the country on a gold basis, and has appointed an American expert to study 
the situation with that end in view. 
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AND AFFILIATIONS 


Mercantile Bank of the 
Americas : 
11 bis Boulevard Haussmann = , WW 2 


Paris 
BANCO MERCANTIL le 
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Banco Mercantil Americano 
de Cuba 
Havana 


Banco Mercantil Americano 
de Colombia 


Bogota, Barranquilla, 
Cartagena, Medellin, Manuzales. 
Girardot, Cali, Honda 


Banco Mercantil Americano 
del Peru 
Lima, Arequipa, Chiclayo, 
Callao 


Banco Mercantil Americano 
de Caracas 
Caracas, La Guayra 
American Mercantile Bank 
of Brazil 
Para, Pernambuco 


National Bank of Nicaragua 
Managua, Bluefields, Leon, 
Granada 


Banco Atlantida 
(Honduras) 
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: San Pedro Sula, Puerto 
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* FOREIGN « 
DEPARTMENT 


SOUTH AMERICAN FINANCES AND RESOURCES. 


Recent Activities and Future Development Point to the Demand for 
Immense Capital. 


(Written expressly for The Banking Law Journal by A. H. Baldwin, Assistant 
Manager Foreign Trade Bureau, Guaranty Trust Company of New York.) 


For more than three hundred years Spain held a more or less com- 
plete control of the countries on the west coast of South America, and 
drew vast wealth from their great storehouses of precious metals. In 
Argentina and in the River Plate region on the east, Spain also dom- 
inated the development of other naturally rich, fertile areas. For 
many centuries it was a thirst for gold that controlled the movement 
of adventuresome spirits to those parts of South America where pre- 
cious metals were abundant, and it was a population interested in 
extracting all the immediate profit possible that settled these coun- 
tries. This fact with respect to the past history of these countries 
inakes the problem of the financial present and future of South Amer- 
ica one of special world interest as we note the efforts that are now so 
evident there to establish political and financial conditions in conform- 
ity with those that obtain in countries with a different history. While_ 
Republican forms of government have everywhere been adopted, the 
task of escaping some of the malign influences of former centuries 
upon policies in the conduct of political and financial affairs has been 
difficult. One by one, however, these several Latin nations have 
abandoned fallacious doctrines in financial credit so deterrent to their 
healthful growth, and there is today in most of these territories ample 
evidence of their strong desire for complete alignment with sound 
principles of every kind in every phase of life. 

South America is now one of the few remaining great areas of the 
world where there is room for almost unlimited increase in population 
by. immigration, and the next two or three decades will probably be 
decisive as to the character of the movement of new peoples to South 
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America. The ideals which will be brought by these emigrants will 
not fail to have a powerful influence on the future history of that con- 
tinent, and the relations with it of the United States under the Monroe 
Doctrine are of such an exceptional character that we cannot be indif- 
ferent to the possibilities that may lie in this development. 

There is a very considerable investment interest by European 
nationals in all the Latin-American countries, and there is naturally a 
very close relation between the character of the policies with respect 
to the financial development of each country and such investment. 
While the capital that the United States has placed in South America 
is at present probably not much in excess of $500,000,000, it may very 
soon be very much more, and the factors, both historical and political, 
which we have referred to indicate that the financial situation there is 
worthy of our most interested study. The South American govern- 
ments have never wholeheartedly accepted the implications of the 
Monroe Doctrine, and it is certain that our national policies towards 
their financial relations with other countries are watched with the 
keenest interest by all of them. ‘This is true, also, of those European 
nations whose citizens have so heavy a stake in that part of the world. 
There will be ample scope for the exercise of statesmanship by our 
own Government in the use of our power and influence there in such 
a way that the countries under discussion will welcome it as an expres- 
sion of real sympathy and desire to aid rather than as a purpose to 
dominate or to exploit them for our own selfish purposes. However 
much genuine altruism we may inject into our national policy in this 
field, it is certain that it will still be necessary to maintain a definitely 
practical, as well as generous, view towards our future relations. We 
may reasonably insist that we have a very vital interest in the main- 
tenance of satisfactory standards of international finance, the protec- 
tion of legitimate foreign investment, and may be concerned, when it 
seems required, to exercise a powerful, if duly restrained, influence for 
the prevention of the development of policies towards alien interests 
under the Monroe Doctrine that might seem to menace our own peace- 
ful relations with European or other nations. 

The demands of the great manufacturing nations for raw materials 
grow keener every day as the complexity of our civilization develops, 
and creates more and in the numberless novel activities of business 
and play. It is notable that the ration between the requirements of 
the world for metals, oil, textile fibres, hides and skins, and other raw 
products, and the visible supply throughout the world is changing 
every day. We see this reflected in the enhancing prices of wool and 
cotton, to mention only two items in a constantly lengthening list. It 
is plain that the number of people who demand wool and cotton is 
increasing much faster than the world supply of these necessities. 
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Cotton, for example, may never again reach the low level of prices 
which prevailed in 1914, when some of our southern growers parted 
with their crop for six or seven cents a pound, and when the “buy a 
bale of cotton” appeal was made in their behalf. In passing, it might 
be added that this was an interesting instance of unnecessary panic in 
a situation where all the factors indicated that there would soon be 


the most urgent demand for cotton for munitions, clothing, and a 
thousand other imperative needs of the great war. 

The thinly settled and rich mining and agricultural areas of new 
countries where the production of raw materials may be increased 
thus assume a greater significance each year, and their satisfactory 
development is important to all the world. This development in 
South America, as before implied, is especially interesting in relation 
to the financial operations and the demand for capital that may be 
connected with such development. 

The years in the immediate future will undoubtedly tax our own 
capital resources heavily, and the most urgent and insistent demand 
for financial aid will probably come from the European countries 
where the war has created such a deplorable situation. This will 
make it difficult to find the additional investment funds for which so 
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special an opportunity is now presented in Latin America, yet these 
funds ‘can be found if the required effort is made. 

The United States is far ahead of any other nation in the develop- 
ment of its manufactures and has an exceptional demand for raw mate- 
rials. For this reason, it should have its own connections with sources 
of raw materials abroad established in such a way that it will not be 
liable to be placed in a position of disadvantage in obtaining them. 
No better way can be devised to safeguard its position in this respect 
than to have a legitimate financial interest in the promotion of pro- 
duction of such materials wherever opportunity offers. 

During the last forty years the relation of the United States to the 
remainder of the world has changed fundamentally. Prior to 1870, 
it might have been claimed that the nation was self-contained, but not 
today. Our production of manufactured articles since that date, and 
the relation of that production to the domestic market and to the 
domestic supplies of raw materials, have been modified vitally, and a 
long view of the future is required now in considering our financial 
relations with every foreign country, and especially with those coun- 
tries which are certain to afford the most bountiful supplies in the 
field of raw materials. 

In applying these general conclusions as to our future relations with 
the South American countries a brief reference to their individual 
natural resources will indicate the character of the problems that may 
be presented. There are thirteen political subdivisions in the south- 
ern continent, including the three Guianas, and there are conditions 
special to each of these divisions. It would be misleading in any dis- 
cussion of them to treat them as a whole. There are vast plains, 
illimitable swamps, rich mines, desert areas, and every variety of 
climate from the tropical to the subarctic, and there are populations of 
many different races and degrees of social and economic development. 

Argentina, Brazil, and Chile, the “ABC” countries as they are often 
called, attract consideration especially as they have drawn more for- 
eign capital than others, and as the first two have such extraordinary 
possibilities for agricultural development that may turn to them the 
greatest accessions of immigration in the near future. 


ARGENTINA. 


Argentina is already one of the rich nations of the world in per 
capita wealth, and seems assured of rapid future growth. The history 
of the development of- its finances has, in general, been excellent. 
There are more than eight million people and 21,500 miles of railroad 
in Argentina, and it leads all the other South American countries in 
banking, industries,- and -transportation facilities. Its. population is 
more. completely Caucasian than that of any other South American. 
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country. In the investment field British capital has been dominant in 
its railroad development, in banking, and in shipping, but there is 
already a large American investment, principally in the meat packing 
industries. The products of the country are mainly wheat and other 
cereals, linseed, meats, wool, hides and skins, and dyewoods (que- 
bracho). There are considerable resources in minerals, but Argentina 
is not to be counted with the West Andean countries as a source of 


AVENIDA BEIRA-MAR, BOTAFOGO, RIO DE JANEIRO 


supplies of this character. The deposits in the principal Argentine 
banks in April, 1919, totalled more than $1,200,000,000. 

The development of the country has been very markedly influenced 
by the policies that have been pursued in the distribution of the public 
lands. These lands have been released in vast tracts at prices per acre 
that have been ridiculously under their real value. It is said that at 
the time when our country adopted the homestead system there was a 
single sale of over 600,000 acres of Argentine Government lands to a 
Spanish immigrant for about $20,000. In 1879, as a result of certain 
military operations against the roving tribes of the pampas, some one 
hundred million acres of additional public land came into control of 
the government. Much of this was distributed to individuals who had 
political or military influence, and they secured it at a very trifling 
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cost. The whole record of land distribution for that period was one of 
extraordinary wastefulness and reckless indifference to the national 
interest, and this action has had a profound effect upon the growth of 
the population of the country. The land holders now number only 
three or four hundred thousand in a population of eight millions, and 
there are many individual holdings of more than 25,000 acres each, 
including 1,000 of more than 125,000 acres. 

During the recent war the Argentine Government revenues were 
below the demands of the budget, and efforts are now being made to 
overcome the situation created by this fact. 

There has now been adopted a homestead law for the administra- 
tion of public lands and there seems no doubt that with an extension 
of railroad development to open up these new lands there will come a 
movement of immigration from Europe. This may give a stimulus to 
the development of the agricultural areas of Argentina that will par- 
allel that of our own country when the great region west of the Mis- 
sissippi was filled so rapidly with colonists from abroad. Argentina 
is without doubt one of the countries with greatest promise; its climate 
is varied but mostly temperate. It must be admitted, however, that 
at present the great level plains are not attractive for permanent resi- 
dence by settlers, and will not be until modern conditions of living 
are established in towns and villages, and the present migratory char- 
acter of labor is overcome by these better conditions. 


UrRuGuay. 


Uruguay should be considered with Argentina, as its growth has 
been very similar. It is the smallest of the South American countries. 
Its people are mostly of European stock. Its million and a third 
inhabitants are fortunately placed in a rich area of equable and tem- 
perate climate, and the wealth of the country comes from its estimated 
eight million head of cattle and twenty-six million sheep. It is a 
rich source of supply for meat products, wool, and hides and skins. It 
is said that there are some mineral resources of importance, but these 
are still of minor interest. 

The financial situation of Uruguay has been better during the war 
than that of any other South American country. It maintains a stable 
currency situation. The crisis in 1914, at the outbreak of hostilities, 
was met by making the notes of the Banco de la Republica inconverti- 
ble for a period of six months. The legal gold reserve was maintained 
and its export prohibited. A moratorium for six months was estab- 
lished, but it was not felt necessary or desirable to extend it. Gold 
deposits were received at Uruguayan Legations in the United States 
and England. Our future financial relations with this small but pros- 
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perous country should be satisfactory, and capable of very profitable 
development. 
BRAZIL. 


The Republic of Brazil, with an area of 3,292,000 square miles, or 
200,000 square miles more than that of the continental United States, 


JARDIM BOTANICO, RIO DE JANEIRO 


and with a population of more than 23,000,000 people, has had a check- 
ered record in finance, as in its political development. There have 
been many difficulties in the way of establishing a stable economy in 
that state, in spite of the wonderful richness of its natural resources. 
It has had its period of exceptional prosperity, based on one com- 
modity after another—at one time upon gold production, at another 
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on diamonds, an interest which was later very adversely affected by 
the development of the South Airican fields. The Brazilian rubber 
industry is still another instance of the intermittent character of the 
republic’s economic advantages. At one time Brazil had a practical 
monopoly of rubber production, but the wonderful advance of planta- 
tion rubber in the Straits Settlements brought heavy competition, 
which Brazil has found very crippling to her own position in the 
rubber markets of the world. 

Coffee is now the main reliance of the republic and here too there 
have been developed difficult conditions from time to time. An 
extremely interesting financial and economic experiment of national 
protection has been tried in Brazil in connection with this commodity, 
its most important crop. This is the so-called “valorization of coffee,” 
which constitutes a definite attempt to control the sale and maintain 
a minimum price on a commodity for which there is a world demand. 
Although Brazil produces a large proportion of the coffee of the world 
there are, nevertheless, other important sources of supply in the 
remaining republics of northern South America, the Central American 
countries and the West Indies, India, Indo-China, Arabia and Hawaii, 
and thus Brazil’s attempt to maintain a world price for coffee encoun- 
ters possible serious attack at any time. The conditions for the 


growth of this product, however, are especially favorable in Brazil 
and, in fact, production elsewhere has not increased to any extent 
for the past three decades, 


This valorization plan came into being as a result of a boom in coffee 
planting, beginning about the year 1885 and continuing for fifteen 
years. Profits were very large and the stimulation of the industry 
attracted a flood of immigration and created a period of eager specu- 
lation in land. As is the case with most booms of whatever variety, 
there was over production, and in 1906 there occurred a coffee crisis 
which threatened widespread ruin. This danger had been foreseen to 
some extent a few years prior, and in 1902 there had been legislation in 
Sao Paulo to prohibit the establishment of new plantations. In 1906, 
however, the four great coffee producing states of Brazil, Sao Paulo, 
Minas Geraes, and Rio de Janeiro, with national encouragement, 
agreed to secure a $75,000,000 fund in order to carry a valorization 
plan into effect, the carrying charges on this fund to be covered by a 
supertax of three francs on each bag of coffee exported. It was agreed 
that no more areas of coffee were to be planted. Thus, the state was 
committed to the support of the industry at whatever cost it might 
occasion to the credit of the nation and to the interests of all the 
people as contrasted with those of the coffee planters and the bankers 
supporting this single industry. One of our own government officers 
has called it a plan for the “valorization of coffee,’ 


’ 


or “the exploita- 
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tion of a State.” It involved the purchase of coffee on an enormous 
scale, the warehousing of the product for long periods in the event 
of the production of a surplus crop, and the financing of the project 
by loans negotiated in the United States and elsewhere, and the 
release of stocks of coffee at discretion. The dangers of such an 
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attempt are obvious and the question of the wisdom of such a policy 
of protection is still an open one. As stated, it benefits a class at 
the expense of all the people of the state or nation, and the consuming 
public. It seems, however, that there is little doubt that valorization 
has maintained coffee at a higher price, in general, than would have 
been realized if this control had not existed. It may he claimed that 
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the Brazilian coffee industry ought not to be the victim of the 
“paraaox of value” which results in the receipt of a lesser total of 
purchasing power to a producing state from a large crop than from a 
small one. In view of the almost fixed world demand for coffee, 
however, when, as in 1907, there is a huge crop with a surplus which 
could not be absorbed for many years (some of that of 1907 was still 
being held in 1917), the problem is a serious one. It has even been 
suggested that in such a situation it would be advisable that a surplus 
which could not be disposed of in the year immediately following 
should be destroyed. 

The special weakness of such interference with normal economic 
laws of production and consumption in Brazil would seem to be the 
check occasioned in such states as Sao Paulo to the diversification 
of agriculture and the undue stimulation to production which is given 
by the creation of an artificial state supported market. We are likely 
to experience in the United States the heavy cost of such Govern- 
mental action in the case of wheat, where the guaranteed price has 
encouraged the vast production which must be paid for largely by 
taxes upon the whole population. 

It is significant that the Brazilian Governmental policies in rela- 
tion to trade, industry and transportation have often been such that 
enterprise has been encouraged somewhat ahead of reasonable de- 
mand and at a serious cost to the financial stability of the nation. 
Reliance for revenue is chiefly upon import tariffs, and these are at a 
level higher in general than obtain in most other countries. This 
factor in itself tends to render the revenues upon which dependence 
is laid very unstable. It encourages large official committments for 
the future at periods when the land is prosperous and these commit- 
ments create embarrassing deficits in the lean days that may soon 
follow. Thus the financial record of Brazil- has been far from satis- 
factory to it, one may assume, as these deficits have recurred at rather 
frequent intervals. On two occasions during the last twenty years 
the interest on most of Brazil’s debt has been funded, and it has been 
necessary to suspend the amortization charges. 

It is likely, however, that in Brazil, with its vast undeveloped areas, 
there will be a profound effect occasioned by the great war. ‘There 
will undoubtedly be a strong desire by peoples in the many older 
parts of the world to seek the newer countries in order to escape great 
burdens of taxation and that they may share in the riches that await 
exploitation. In Brazil there is a greater opportunity of this char- 
acter perhaps than in any other portion of the continent. It is to 
be noted that the methods of handling lands at present leave much 
to be desired, both as to settlement and as to definition and security 
of titles. 
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As railroad building there is even now, to some extent, ahead of 
present requirements for service it may be that this construction of 
transportation facilities which has at times heretofore seemed to 
place burdens that were heavier than were justified, may prove just 
what is most needed to attract immigration. In general, it may be 
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stated that the future of the finances of Brazil appears hopeful, and 
that country ought to receive most serious consideration by investors 
in the United States. 

CHILE. 


The record of the Government of Chile as to its obligations, both 
foreign and domestic, is excellent, and there has been no default 
apparently on principal, interest or amortization of the public debt. 
The exceptional character of the geography of Chile, with its long, 
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narrow stretch of territory from 17° South to 55° South latitude gives 
an unusual variety to the climate and the fauna and flora. While 
there are no great areas of agricultural land as in Argentina, Brazil, 
Colombia and Venezuela, Chile produces wheat, barley, beans, peas, 
lentil, and potatoes in sufficient quantity to create a considerable sur- 
plus for export. There is an important wine industry, and live stock 
is ample for home consumption. Conditions favor a considerable 
development of manufactures, as coal, copper and iron are available. 
The nitrate industry is a source of ample government revenue from 
the export tariffs upon this product. The West Andean countries 
are all of them of especial interest because of their mineral resources, 
rather than as areas for future agricultural development. In Ecuador, 
however, it. may be noted that cocoa is an important product and 
its chief export, although sugar, coffee, rubber, ivory nuts, and medic- 
inal plants are also included in the list of exportable products. 


PERU. 


Peru has great st6res of mineral deposits of copper, silver and gold, 
and also other valifable resources for the production of cotton, sugar, 
alpaca wool, cocoa and coffee.- Its political history has been a some- 
what checkered one, and still exhibits:the same characteristics. 


BoLivia. 


Bolivia, with only five inhabitants per square mile, is a country 
which waits on better transportation facilities for the development 
of its exceptionally rich mining resources, which offer especial attrac- 
tions to investors. There are also still further opportunities for agri- 
cultural development. Bolivian tin is now an important factor in 
world markets, challenging the position held by the product of the 
Straits Settlements. 


CoLOMBIA, 


Colombia is a country which feels that it has a very definite griev- 
ance against the United States. In the United States we may read 
the history of the Panama revolution differently. Colombia, however, 
views the matter differentiy, and cannot easily forgive the loss of a 
province and of a large indemnity for the canal rights. It may be 
that Congress will presently act a generous part and vote a liberal, 
if belated, reimbursement to replace the sums assured to Colombia 
at the time when she failed to complete her agreement with the 
United States in regard to the building of the canal. 

Colombia is rich in both minerais and lands. Bananas, coffee, nuts, 
tobacco, and sugar, rubber, hides, and straw hats are exported. Coal, 
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gold and platinum are included in her stores of still meagerly devel- 
oped mineral wealth. 
VENEZUELA, 


The Venezuelan Government has an enviable financial record. For 
the last fifteen years it has met every requirement of interest and 
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THE FORT ON THE HEIGHTS ABOVE CUZCO MEN- 
TIONED IN PRESCOTT’S CONQUEST OF PERU 


amortization of its foreign debts fully and promptly. In spite of this 
excellent financial record the instability of political conditions con- 
stitutes a present deterrent to the development of the country by 
foreign capital. 

Venezuela has a very advantageous position in relation to Europe 
and North America and its resources are very considerable, in agri- 
culture, grazing and mining. Its main exports are coffee, cocoa, and 
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rubber. The soil and climate are especially favorable to coffee grow- 
ing, and there are some 25,000 plantations devoted to this industry. 
It is said that cotton could be grown on thousands of square miles in 
that republic if the necessary labor could be made available. 

The remaining South American subdivisions—the Guianas and Par- 
aguay—offer no reason for especial comment in this article. The 
future of the last-named country is closely bound with that of her 
immediate neighbors, Brazil, Uruguay, and Argentina. An interest- 
ing product there is the yerbe mate, or Paraguayan tea, the use of 
which is constantly increasing. ‘ 

As suggested earlier, no general conjectures of future growth can 
be made with respect to the whole of South America because of the 
variety of problems presented in the several countries. That in the 
immediate future the eyes of many people in the war-stricken and 
crushingly-taxed countries of Europe will turn with longing and 
hope to this continent is certain. There is ample room there for 
millions of immigrants, and conditions to-day are far more advan- 
tageous for permanent settlement than ever before. In Argentina 
there are now only seven inhabitants per square mile and nothing 
would hasten the progress of that republic more than the rapid occu- 
pancy of its fertile lands by sturdy agricultural immigrants from the 
older countries, and the Argentine Government has afforded oppor- 
tunities for securing such lands on easy long-time terms. The great 
need of most of the Latin American countries is for a middle class 
of citizens such as our own fortunate country possesses to so great a 
degree. Economic and political stability are both mainly based upon 
such a population. To migrate to new countries, of course, requires 
the same pioneer spirit that in a few decades filled our own Western 
. country with rich farms and flourishing towns and cities. This spirit 
must still be strong in the world. Fortunately today the period 
required for turning unsettled places into areas of civilization and 
for establishing attractive living conditions is much shorter than it 
was seventy-five years ago. In spite of the check given to the world 
by the war, the productive capacity of its mills and factories is infi- 
nitely greater than ever before. Railroads, the telegraph and the 
telephone, the service of electricity in a thousand forms, all extend 
their aid very promptly to the newest territory, and at once ameliorate 
the hard conditions that used to persist in pioneer days for such long 
periods. 

The influence of the wealth of capital and of production capacity 
of manufactures in the United States ought to be a powerful factor in 
the development under discussion. The last four years have shown 
that there is almost no limit that may be set to the accomplishment 
of which our country is capable, both in the field of production and 
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in that of finance, when the spur of sternest necessity is applied. Now 
it may also be seen that even the lesser stimulus of exceptionally 
great opportunity for the support of foreign promotion by capital 
investment in railroads and other utilities, in land development, ship- 
ping and mining will be sufficient to further inspire our limitless 
energies to meet these after-war necessities. 

Great. Britain had poured into Argentina alone since 1870 more 
than four billions of dollars for investment. It was an English bank 
that stood almost alone in surviving the financial crash of 1890 in 
Buenos Aires when over-speculation swept away most of the other 
institutions caught up in the extravagant and reckless spirit that pre- 
vailed at that time. American banks are already establishing branches 
in many South American countries and since the supplies of capital 
in Europe for foreign ventures is likely to be very meager for per- 
haps many years, it will be the work of these outposts of our own 
financial organizations to direct our country to the fulfillment of 
whatever role it may find necessary to play in South America’s future. 
The United States is one of the greatest markets for the hides and 
skins, metals, coffee, cocoa and other products there and our demands 
will undoubtedly constantly increase. The sympathetic understand- 
ing of the mutual interests of the two great divisions of the Western 
Hemisphere is growing rapidly, replacing suspicion and distrust. Our 
war activities have given the United States a prestige all over the 
world and the value of this enhanced reputation is beyond estimate in 
its relation to our development as a factor in foreign trade and 
finance. Today news of events in our country is sent to South 
American countries by code to a total equivalent of ten thousand 
words daily. American moving pictures are shown all over the 
southern continent, Latin Americans in constantly increasing num- 
bers are visiting our great cities instead of Paris, London, Lisbon 
and Barcelona, and these visitors are carrying home impressions that 
will do much to bind the north and south together. 

There is opportunity and real need also for legitimate propaganda 
by national leaders of finance in the United States to the end that 
the effort, thrift and initiative demanded for meeting the problems 
of trade and finance in our future relations with South America shall 
be fully aroused. Our country has now definitely joined the com- 
pany of the great world powers and must be prepared for all the 
duties implied by this position. Our wealth exceeds that of any 
other country by so great a margin that our financial position is 
incomparable. The war has stirred the people out of their former 
provincial attitude towards all things foreign. Two million of our 
young men have seen countries where language and customs differ 
from our own, and there is already ample evidence that there will be 
far-reaching effects from their experiences upon our development. 
















TRADE BETWEEN THE UNITED STATES AND 
SOUTH AMERICA. 


A Concise Review of Underlying Conditions. 


By George E. Roberts, Vice-President National City Bank of New York. 





The connection between the growth of trade between the United States and 
the various republics of the South American continent and the co-incident 
growth of American banking in the foreign field is remarkably intimate and 
well defined. Until 1914 American merchants and exporters who sought to do 
business abroad were compelled to use the facilities of foreign banks, with the 
various hindrances to the free developrment of business which that course 
entailed, to say nothing of the heavy overhead cost it added to the expense of 
completing a commerciai transaction. In less than five years the banking 
institutions of America have built up a chain of cooperative service stations for 
American business that is not inferior to any in the world. If the manufac- 
turers and exporters of this country are as successful in adapting themselves 
to the exigencies of foreign trade as the banks have been in establishing them- 
selves abroad, there need be no fear concerning our future strength in the 
great selling regions around the earth. 

South America turned to the United States in 1914 because there was no 
other available source of supply for the vast quantity of manufactured articles 
which the various republics had always been in the habit of receiving in 
exchange for their raw products, principally grain, hides, coffee, rubber, beef 
and ore. During the four war years our manufacturers did their best to care 
for their new-found Latin customers as well as to help in supplying Europe 
with food, clothing and munitions. Connections were established in the course 
of a few months that would have taken many years to establish in peace time, 
if indeed they could ever have been established in the face of the intelligent 
and persistent efforts on the part of British and German export houses to 
please their South American customers. 

The important question for the United States now is this: How much of 
aur South American trade may we expect to retain after the present upheaval 
‘n commerce, industry and transportation is straighened out and the world gets 
back to business on a normal and highly competitive basis? That is a question 
that is receiving far tess attention than its importance to our national economy 
entitles it. We have speeded up our production of manufactured articles in 
this country to a point where export trade must be maintained on a large and 
easonably even basis or else we shall face a condition of undigested surplus. 
with consequent dislocation of prices and industry which will reflect directly 
on the worker through loss of steady employment. In the face of our rising 
food costs and the difficulty now felt by a very large number of our people in 
maintaining their standard of living on a decent scale, any factor likely to 
bring about unemployment calls for the most careful and urgent attention. 

It may be observed in passing that the articles of export in which we are 
most likely to retain our present advantage in South American trade are not 
those calling for a great expenditure of labor. Coal, for instance, gives an 
excellent example. The entire east coast of the South American continent is 
destitute of satisfactory supplies of coal and the potential market there for our 
coal is beyond computation. England formerly had the bulk of this lucrative 
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trade, sending out coal and bringing back various raw products to be worked 
up in British mills. Now the production of coal ir England has fallen to a 
point where the exportable surplus has almost disappeared and costs have risen 
to a point where coal at English ports costs about $25 a ton, a figure which 
American coal exporters have no trouble in lowering. 

We may reasonably count on retaining our coal trade with South America 
indefinitely; with other products the outlook is not so certain. Close attention 
will have to be paid to a multitude of details that appeared to American manu- 
facturers in past years to be too trivial to be worthy of notice. Foreign con- 
sumers dislike the idea of having their tasies forcibly altered for them, but 
many American manufacturers and exporters during the war years have felt so 
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cock-sure that they knew what was best jor the trade better than the trade 
itself knew that some not altogether pleasant incidents have resulted. 

It is repeatedly stated that European competition in South America will be 
slow to reassert itself because of the disordered conditions in most of the 
European countries, the necessity of first replenishing home supplies and the 
difficulties which stand in the way of European manufacturers in the way of 
obtaining raw materials and of financing themselves with the exchanges so 
tremendously out of normal. Examination of all three of these factors will 
show them to be ill-founded in fact, as the representatives of American banks 
abroad and many American business men have learned in the short months that 
have elapsed since the ending of hostilities. The European countries will 
recover quickly, not only irom their desire to rehabilitate themselves, but from 
“dire necessity. Competition will ensue that will make the pre-war business 
struggle seem insignificant in comparison, 

It is, of course, true that European costs of production are far ahead of 
pre-war figures, but our own were far ahead of European figures before the 
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war and have more than kept pace with every advance that has been made 
during the past five years. It will be only by a close attention to details and 
an insistence on high quality that will make the slogan “Made in America” a 
guarantee of merit if we are to retain our hold on South American trade. So 
far as home supplies are concerned, Europe has learned during five years of 
suffering and sacrifice that many things considered as necessities by Americans 
can very well be done without. The necessity of reconstructing prosperity 
will be uppermost in their minds; comfort will be a secondary consideration. 

As to raw material. it will be found somewhere, and if no other source is 
available we ourselves must supply Europe with it. We have learned that we 
cannot stand by and watch the house burn down in the fatal belief that no 
sparks will land on our own roofs. The mills of England, France and Belgium 
are rapidly getting back into operating conditions and ships are scouring the 
world for products to be made into the manufactured articles which Europe 
sells to the consuming nations, such as the South American republics. South 
America itself is the greatest source of raw materials in the world and it will 
exchange its products for the manufactured goods it requires on a strictly 
business basis. Money talks in export trade just as in any other kind of a 
commercial transaction. 

The establishment of more stable and satisfactory means of communication 
between this country and the leading cities of South America is a crying 
need. Utterances by Mr. Hurley of the United States Shipping Board show 
that the Board is alive to the requirements of the situation, but there is a great 
deal of complaint on the part of business men wishing to go to South America 
or to send their representatives there over the lack of adequate passenger 
accommodations. The mails are not dispatched with the degree of regularity 
necessary to the smooth transaction of business, and the merchants of South 
America feel that the United States is almost as far away from them in a 
business way as in pre-war years. The carrying out of the plan to put some 
modern liners on the route between New York and Buenos Aires and Rio de 
Janeiro would be of incalculable benefit in increasing the intimacy of personal 
relationship between the business men of the two continents. 

South America has contended with adverse economic conditions during the 
war that have been too slightly appreciated in the United States. The states- 
men of the more important republics have been faced with a series of emer- 
gencies that have taxed the best administrative brains in the entire continent. 
Industrial unrest of a different character from anything known in the United 
States has developed in countries which have heretofore been characterized 
by a practically patriarchal system and great masses of people of elementary 
intelligence have had to be handled with wisdom and care. The fact that 
conditions are now rapidly improving and the economic situation of the con- 
tinent is so much better than it was a few months ago shows the great latent 
strength of underlying conditions in all that rich expanse of territory and also 
proves the high degree of adaptability possessed by people of Latin blood. 

American banks have played an honorable and useful part in helping to carry 
South America through the upset conditions of war time and the uncertainties 
of the readjustment period now well advanced. For instance, the group of 
branch banks built up by The National City Bank of New York in less than 
five years gives an illustration of the rapidity and the success which has 
attended this expansion of American banking as auxiliaries to the foreign trade 
of the United States. Branches are now maintained in the following South 
American countries: Argentine, two; Brazil, five; Chile, two; Venezuela, two. 
Besides the above, the International Banking Corporation is established in 
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Colombia and Panama. That organization is controlled by the bank through 
ownership of stock and its branches supplement and are inter-related with the 
bank’s own branches. 

Every one of these branch banks is an outpost of American trade, striving 
continually to promote the commerce of the countries in which they are located 
with the United States. Most of them are banks of deposit and have built 
up for themselves a strong position in the business life of the respective cities 
in which they are located. In every case where The National City Bank has 
established a branch in South America its growth has been steady and consist- 
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ent, and the service offered by all of them has been received with the utmost 
cordiality and cooperation both by American manufacturers and exporters 
seeking to seli goods in that continent and by Latin American business men 
seeking to sell us their products in return for what we have to sell. 

All trade resolves itself into barter in its final terms. It is impossible to 
sell unless we also buy. Unless the business men of South America can ship 
goods to the United States against which they can create credits to pay for 
what they buy from us trading would stop. It is in smoothing the machinery 
by which these credits are created, reducing the expense, annoyance and errors 
that are so hard to avoid in business transactions between different races and 
people of different trade customs that these branch banks have filled such an 
acceptable part in the affairs of both North and South America. 

Largely as a result of the American branch banks throughout South America, 
dollar exchange has preserved an equilibrium through the war years that was 
much more even than in the case of any European country in which economic 
laws were allowed to operate, that is, where the arbitrary “pegging” of ex- 
change was not resorted to by governmental action. This steadiness of 
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exchange was a boon to the business men of each country, and now that the 
freedom of restrictions from exportations of gold is again in effect, exchange 
between the United States and South America will remain closely related to 
the actual values of the respective currencies. 

In talking about building up a permanent trade with South America, our 
business men would do well to bear in mind that we have never been inter- 
national salesmen. We shipped vast quantities of our raw materials to Europe, 
grain, cotton, copper, hides, etc., but we did not sell it as the result of good 
salesmanship. We sold it because Europe needed our products, came here and 
bought them, shipped them across the ocean in foreign vessels insured by for- 
eign companies on both ship and cargo and financed the transaction through 
foreign banking organizations. When we go to South America to build up 
a trade that we can depend upon as a steady source of consumption for our 
manufactured goods, we must do what the Germans learned to do—go out 
and sell the idea of our goods to our foreign associates so efficiently and satis- 
factorily that the customer will be ours permanently. 

American banking has attained a reputation of ultra-conservatism at home. 
Commercial gatherings seldom get very far with their affairs before some 
business man rises to remark that the banks are not doing their share in this 
or that field of business. Whatever may be the fact so far as domestic busi- 
ness is concerned, that charge can never lie against the American banks who 
have chosen to pioneer in the foreign field. Away from home it is the banks 
that have shown the way and hewed the path. It is through them that Amer- 
ican exporters and manufacturers have been supplied with the keystone of 
international trade, reliable credit information. 

The entire plane on which American goods are sold in South America has 
been raised immeasurably by the branch banks that have been established there 
by The National City Bank and the other American banking organizations that 
have had the courage and the vision to forge ahead in advance of the crowd. 
Business between this country and South America was financed by means of 
sterling exchange five years ago; today at least 80 per cent. of the business is 
handled with dollar exchange, an instrument of credit that was as lonesome 
five years ago as the American merchant flag on the high seas. 

Speaking of credit reports, it may be interesting to note that in less than 
five years The National City Bank has prepared more than 55,000 reports on 
business institutions throughout South America. These reports are as com- 
plete and carefully prepared as the reports made in the United States, and 
they have been drawn with the idea of handling American business in the 
American way by Americans. There is no service of any kind that European 
banks are now able to offer their customers that the American banks in South 
America do not also offer to the business men of the United States. 

To round out and complete our mutually profitable relations with the coun- 
tires of South America a few points ought to receive more attention from the 
general business community. One is the desirability of getting all possible 
benefit from the Webb Law, designed to make export trade easier and more 
economical, by uniting the services that may be performed under its provisions 
with the service that American banks are ready to offer. Another is the 
investment of surplus capital in Latin American securities. The recent offer- 
ing of bonds of the City of Rio de Janeiro shows how excellent is the credit 
of the great municipalities of that continent. The opportunities for investment 
capital all through South America are extremely alluring and nothing will stim- 
ulate trade and friendliness like the readiness of Americans to buy the securi- 
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ties of our southern neighbors. Nearly all legal divisions in South America, 
countries, states and cities, are in need of capital for improvements that of 
necessity had to be dropped during the war years. If America would lend 
this money, it would be largely spent with us and the benefits would be two- 
fold. 

We are at the cross-roads in our great foreign trade adventure. During the 
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war it was a question of getting the goods, not of selling them. Hereafter it 
will be the reverse of that:situation. We must now go after business abroad 
on exactly the same basis that American firms competed among themselves at 
home. If we can better the quality of goods offered by our European com- 
petitors, we shall keep our war-won South American trade. Who has so little 
faith in the industrial capacity of America to doubt for a minute that our manu- 
facturers, legislators, exporters and bankers will fail to meet this situation in 
a way to guarantee its settlement in a manner permanently satisfactory to the 
United States? 













DEVELOPMENT OF AMERICAN BANKING FACILI- 
TIES FOR FOREIGN TRADE. 


The necessity for extending American banking operations to foreign coun- 
tries, especially to Latin-America has been foreseen and discussed for many 
years, but it was not until the organization in 1915 of the Mercantile Bank 
of the Americas that one of the first practical steps was taken on a compre- 
hensive scale to fulfil the long-felt needs of the American international trade 
which was then handled by banks-in all parts of the country. 

Previously, of course, manufacturers, exporters and importers in the United 
States were not without banking facilities for foreign trade. Private banking 
firms furnished facilities. New York trust companies, such as the Guaranty 
Trust Company and the Farmers Loan & Trust Company had established 
branches in London and Paris, the former having developed at home an exten- 
sive Foreign Department. The National City Bank, also of New York, had 
opened a branch in Buenos Aires. 

However, it still remained true that the foreign trade of the United States 
continued to be mainly dependent on British and European banking. Dollar 
exchange was practically non-existent and no attempt had been made to link 
up the isolated American banking operations abroad with the home banking 
system of the United States. 

The Mercantile Bank of the Americas was established in August, 1915, with 
an authorized capital of $5,000,000, under the auspices of Brown Brothers & 
Company, J. & W. Seligman & Company and later the Guaranty Trust Company 
of New York. One of its early steps was to take over holdings in the National 
Bank of Nicaragua which had been organized in 1912 by New York bankers 
and to undertake the active management of that institution. Efforts, how- 
ever, were directed toward perfecting the organization and, pending the 
opening of its own affiliated banks, agencies were established in many Central 
and South American countries. 

The first affiliated bank to be incorporated was the Banco Mercantil Amer- 
icano del Peru, which opened its doors to the public in September, 1916. Other 
banks followed in rapid succession. The Banco Mercantil Americano de 
Caracas (Venezuela) and the American Mercantile Bank of Brazil were in- 
corporated in 1917; the Banco Mercantil Americano de Colombia and the 
Banco Mercantil Amercano de Cuba in 1918. In that year also an interest 
was acquired in the Banco Atlantida in Honduras. Direct branches of the 
parent bank were opened at Paris and Barcelona during 1916 and 1917, especially 
for the convenience of the affiliated banks. A branch in New Orleans to 
serve the foreign trade interests of the Mississippi Valley is in process of 
organization. 

The fundamental principles governing the creation and growth of the Mer- 
cantile Bank of the Americas may be summarized as follows: 


First—That the United States offices should form an indispensable link between 
trade and banking abroad, and traders and banks at home. 


Second—That its affiliated banks should each operate in one country only, 

and be to all intents and purposes local banks though under joint North 
American and local management. By so doing, they would render not 
only the largest increase in domestic banking service, but would also 
act in each country as indispensable links between their local producers 
and importers and North American trade and banking interests. 
638 
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To fulfil its functions of being an indispensable link with North American 
banking, it was necessary that it should not compete with North American 
banks. To this end it does not receive local deposits in the United States. 
Thus the bank is in a favorable position to clear the foreign business of 
other banks and to be consulted freely by them and their clients. 


BANCO MERCANTIL AMERICANO DE COLOMBIA, 
BOGOTA 


But it was not enough that the bank should refrain from actively competing 
with American banks and to clear their foreign banking—a more active co-op- 
eration with Government authorities was realized to be the only sound policy. 
The opportunity was soon furnished. The amendment to the Federal Reserve 
Act which went into effect on September 7, 1916, enabled the National Banks 
to invest in the stock of banks such as the Mercantile Bank of the Americas 
and allowed them to operate under the supervision of the Federal Reserve 
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Board. The National Shawmut Bank of Boston and the Anglo-London and 
Paris National Bank of San Francisco, as well as the Hibernia Bank ‘and 
Trust Company of New Orleans, forthwith joined the group of shareholders 
and became actively represented on the Board of ‘Directors. The Central 
Union Trust Company of New York and the Continental and Commercial 
National Bank of Chicago have recently become shareholders. 

The Mercantile Bank of the Americas has often been cal'ed upon to solve 
unusual and difficult problems. Thus it increased the consumption of Ecuador- 
ean cocoa in the United States from 158,000 bags in 1916 to 350,000 in 1917 (an 
increase of 120 per cent) thereby saving Ecuador from nothing short of dire 
disaster. . 

The bank financed the importation from Venezuela, Colombia, Peru, Chile 
and Bolivia, and other Latin American countries, of raw materials such as 
nitrates, minerals and food products vital to the conduct of the war by the 
United States and its allies. 

To guide American business in the difficult foreign field, expert advice is 
needed. Much of the success of the Mercantile Bank of the Americas is due 
to the fact that it has counted among its executive officers and staff men, 
who by long residence and successful careers in dealing with and in foreign 
countries have acquired first-hand knowledge of commercial banking and 
legal conditions where the bank’s subsidiaries are operating as well as familiar- 
ity with the general requirements of international trade. 

Its commercial departments are made up of recognized authorities in the 
American market in various classes of commodities and merchandise and of 
men who comprehend the possibilities of expanding business and of investment 
opportunities throughout the world. 

Account in brief of the organization of their chain of American banks abroad 
follows: 


Tue Nationa, Bank or Nicaracua. 


As a result of constant revolutions and unfortunate government policy, the 
financial and economic structure of Nicaragua by 1912 spelled ruin and disaster. 
The government paper currency of the country had depreciated to the extent 
that the peso had declined from a value of about fifty cents in 1893 to five or 
six cents. Through the good offices of the State Department of the United 
States, certain New York bankers attempted the final reconstruction of the 
country—and granted a loan to the Government of the Republic. As part of 
the general plan, it was necessary to reform the currency, and for this purpose 
the National Bank of Nicaragua was incorporated with a paid-up capital of 
$100,000, later increased to $300,000, the Government of Nicaragua taking half 
the stock, the money for the purpose being loaned by the bankers. The 
bank was given the exclusive right of issue. A new monetary unit, the gold 
cordoba was created, of the exact weight and value of the American gold _ 
dollar. The old currency was redeemed at a fixed conversion rate of twelve 
and one-half pesos to a cordoba. To secure and keep at par the note issues and 
the subsidiary silver in circulation a gold conversion fund was created and 
held in New York and a well secured sound and elastic currency thereby 
obtained. The expedient was successful, and that bank has been enabled to 
continuously maintain exchange practically at par, with the exception of a 
slight flurry during the early days of the European war. 

The financial success of the bank, howeyer, was of slower growth. It took 
years for the country to even partially recover under the beneficent influence 
of a stable: exchange from its utter impoverishment. It was not until affilia- 
tion with the Mercantile Bark enabled the Nicaraguan bank to finance the 
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coffee and other export crops of Nicaragua, assuring the marketing of them 
on favorable terms for its clients, that its success became reasonably assured. 

Not the least of the services the bank has been able to perform for Nica- 
raguans was the stimulation of improved methods of coffee production and the 
enlargement of sugar plantations. It also financed and encouraged on an ever 
increasing scale imports of American manufactured goods into Nicaragua. 
Following its usual policy of co-operation, it has worked in the closest harmony 
with the railroad company in Nicaragua and with the American Collector-gen- 
eral of Customs, appointed pursuant to treaty, upon the recommendation of 
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INTERIOR OF THE MERCANTILE BANK OF THE AMERICAS, BARCELONA, 
SPAIN 


the State Department. It has consequently proved itself to be a politic force 
for harmony and prosperity to Nicaragua since its advent in that formerly 
turbulent country. 

Tue Paris Brancn. 


The Paris branch of the Mercantile Bank of the Americas was opened in 
December, 1916, at 11 bis, Boulevard Haussmann, Established mainly for the 
convenience of the Latin-American banks in the Mercantile system, the Paris 
branch is in preparation for their after-the-war trade. 


THe AMERICAN BaNK IN SPAIN. 


The Barcelona branch opened and now located in the centre of the city’s 
financial district, is the only American bank in Spain. It is the depositary of 
the United States Government in Spain and is proud of having been able to 
render signal assistance to the American Government, both by acting as deposi- 
tary, and by assistirig in stabilizing exchange—a very important factor. . 
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Tue Banco Mercantit Americano Dex Peru. 


> 
This bank was incorporated in May, 1916, and opened its head office at the 
capital, Lima, in September, 1916. Branches were opened in the following 
year at Chiclayo, Arequipa and at Callao. 
The closest co-operation with local interests was sought, and the local 
management was in the hands of an executive committee, of the board of 


AMERICAN MERCANTILE BANK OF BRAZIL, 
PERNAMBUCO 


directors, composed of three of Peru’s leading citizens, the manager being an 
American. The bank almost immediately gained good will by importing sev- 
eral million dollars in gold bars and coin at a time of great financial stringency 
when the country was suffering from a scarcity of circulating medium. Gold 
had been drained from the country. Against the new gold imported mint 
certificates were issued and later “circulation checks” by the pre-existing banks 
jointly and severally in accordance with law passed prior to the American 
bank entering the country. The bank also, by its liberal advances to exporters 
and importers, soon gained a dominant position in the foreign exchange 
market. Dollar exchange was brought to the forefront for the first time. Due 
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also to the commercial credits opened by the bank in the United States for its 
Peruvian clients, it has been of the greatest assistance to American manu- 
facturers in developing their markets in Peru. 


Tue Banco MErcANTIL AMERICANO DE CARACAS, 


The Banco Mercantil Americano de Caracas was incorporated in October, 
1917, for business in Venezuela and opened its doors to the public during the 
same month. Almost immediately it was foreseen that the quarters it leased 
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BANCO MERCANTIL AMERICANO DE COLOMBIA 
MEDELLIN 


would prove inadequate, and a site was purchased and the construction of a 
new building was begun. The new building was formally opened in September, 
1918. In 1918 this bank also opened a branch office in La Guayra, the country’s 
principal port. 

THe American Mercantice BANK oF Brazit. 


The American Mercantile Bank of Brazil was organized in October, 1917, 
and its first branch and headquarters was opened at Para. This branch is 
another illustration of the bank’s foresight inasmuch as the depression in rubber, 
the principal industry of the Amazon Valley, together with the restriction on 
its usual exports into allied countries, made it certain that the business of 
the branch would at first be necessarily limited. At Pernambuco, however, 
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where industry is more diversified and where a branch was opened in August, 
1918, the bank has opened with reasonable prospects. 


Banco MErcaNTIL AMERICANO DE COLOMBIA. 


This bank was organized in February, 1918. The head office is in Bogota, 
Colombia, but the branches at Cartagena and Barranquilla, Colombia’s chief 
seaports, were opened to the pub‘ic prior to the banking house in Bogota, 
where more extensive alterations were required in the building selected for a 
site. Other offices were opened at Medellin, the second largest city in the 
country, Manizales, a rapidly growing city, and Cali, the commercial centre of 
the Cauca Valley and Pacific Coast region, as well as at Honda and Girardot, 
important river ports on the Magdalena. 

Even before the bank formally opened, it was requested by the Government 
to formulate a plan for currency reform. The bank at the outset found the 
country confronted with a serious problem. The American dollar’s mint 
parity with the Colombian gold standard is about 103, but the value of the 
dollar fell in Colombian exchange to as low as 69. This fall, largely psycho- 
logical, was corrected by heavy shipments of American gold coin which the 
bank imported into Colombia; the panic was allayed and exchange rose again 
to 96, a normal figure in view of other important restrictions placed by the 
United States Government. 

The Banco Mercantil Americano de Colombia is the only banking organiza- 
tion in that country having a complete chain of branches throughout the 
Republic, which commercially, as well as politically, has heretofore been split 
up into sections. The bank can therefore reasonably look forward to playing 
a part in helping to bring about national unity as a by-product of its activities. 
It has also introduced modern banking methods in cities where they were 
previously unknown. In Barranquilla, for instance, the branch opened credits 
direct to planters, and through the parent bank has been able, for the benefit 
of the planter, to handle crops direct from the farm to the consuming market. 


Tue Banco MErRcANTIL AMERICANO DE CuBA. 


The Banco Mercantil Americano de Cuba was incorporated under the auspices 
of the Mercantile Bank of the Americas, and the Guaranty Trust Company, 
with a paid-up capital and surplus of $2,500,000, in October, 1918, and com- 
menced operations at Havana on January 1, 1919. Following the policy else- 
where adopted by the Mercantile Bank of the Americas, and its branches, 
the Cuban bank secured the co-operation of important local financial interests, 
and apparently will play an important part in the theatre of American com- 
mercial and financial operations in Cuba. 
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To Bankers —away from home 


HEN you visit any 

city in which we 
have a correspondent office 
(there are 50 at present) 
we invite you to make 
yourself known to the 
manager in charge. 


You will be cordially wel- 
comed whether you wish 
to make purchases or mere- 
ly wish to talk over the pres- 
ent-day investment prob- 
lems of the modern bank. 


While our representa- 
tives are especially well 
posted on local conditions, 
they are also in touch with 
all sections of the country 
through our national or- 
ganization linked by over 
10,000 miles of private 
wires. The wide view- 
point of these experienced 
bond men may be of value 


to you. 


The National City Company 


National City Bank Building New York 


SHORT TERM NOTES 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, re- 
o— r —— York Clearing House for the week ending August 10, 1918, and 
ugust 9, : 


Loans and Loansand Legal Net Legal Net 

Discounts Discounts Deposits Deposits 

Members of Federal Average Average Average Average 
Reserve Bank 1918 1919 1918 1919 


Bank of New York $51,168,000 $38,232,000 
Bank of the Manhattan Co... 57,212,000 56 004,000 61,317,000 
Merchants National 29,750,000 22,340,000 25,756,000 
Mech. & Metals Nat 172,199,000 t 178,809,000 
Bank of America......... — 31,312,000 34,708,000 23,959,000 27,726,000 


559,540,000 523,813,000 645,052,000 
80,130,000 85,279,000 000 
16,830,000 19,490,000 

Nat. Butchers & Drovers.... 3,110,000 4,783 000 

American Exchange Nat 113,996,000 130,156,000 


National Bank of Commerce. 350,063,000 371,651,000 276,944,000 
Pacific Bank 14,706,000 20,963,000 19,675,000 . 
Chatham & Phenix Nat 96,743,000 103,323,000 
Hanover National 133,392,000 140,040,000 123,651,000 136,518,000 
Citizens National 43,991,000 44,181,000 943,000 374,000 


Metropolitan Bank 26,624,000 
Corn Ex 121,029,000 
509,000 


Importers & Traders A 382, 
OEE" OS EE 202,221,000 144,413,000 
East River National 2,898,000 634, 2,844,000 


Second National Bank 18,745.000 388,000 13,745,000 
First National 245,178,000 137,976,000 
Irving National 98, 96,669,000 
N. Y. County Nat 10,319,000 9,522,000 
Continental 5,975,000 7 4,876,000 


257,302,000 
405, 17,793,000 
Commercial Exchange........ 5,010,000 
Commonwealth Bank 6,400 000 , 6,505,000 156, 
Lincoln National 17,691,000 19,251,000 


Garfield National ’ I 13,529,000 
Fifth National Bank 8,586,000 
Seaboard National 54,227,000 
Liberty National ; 59,638,000 
Coal & Iron National 13,986,000 


Union Exchange Nat 12,777,000 17,282,000 
Nassau Nat. Bank Bklyn.... 4,430. 12,166 000 
Columbia Bank 16,211,000 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank............ 15,112,000 
Bowery Bank.......... — 4,803,000 
N. Y. Produce Exch 22,543,000 
SN WINES oc acccccstdercs ‘ 30,033,000 





